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The new all VINYL - - - EXTRA CAPACITY ---““ALL-IN - ONE” 


COMPLETE CORPORATE OUTFIT 


- - + seal included, fits comfortably into a 
lustrous, black vinyl, long lasting Slip-case. 


DESCRIPTION 

CORPORATE RECORD BOOK ... a rich, black vinyl 

book with 3 extra large rings. Holds extra certificates 

or additional minutes and pocket seal in zipper pouch, 

“CORPORATE RECORDS” and border stamped in 

gold on cover. Corporate name printed on gold insert 

which slides into built-in acetate protected holder on 
spine of book. 

@ MINUTES AND BY-LAWS. .. Consist of title page 
and 50 blank sheets—or for only $1.00 extra we 
supply our time-saving printed Minutes and By-Laws. 

@ 20 LITHOGRAPHED CERTIFICATES . . . perma- 
nently bound together with stubs, in a special loose 
leaf section, all numbered. Certificates printed with 
name, state, capitalization, and officers’ titles. 

e STOCK AND TRANSFER SHEETS .. . 4 pages, 
alphabetized subdivisions; permanently bound in a 
special loose leaf sect’ 

@ CELLULOID TAB INDEX SEPARATORS 

@ POCKET SEAL ... In our unique zipper pouch 
of matching black vinyl, fits on loose leaf rings within 
book; easily removed for convenient carrying in pocket. 


Featuring a lasting, matching, black vinyl! slip- 
case into which entire outfit slips — a practical, 
enhancing addition to library or desk. Overail 
size — 1054” x 214” x 1114”. 





Black Beauty No. 70 
As Described and Illustrated with $7 7 00 


50 blank sheets for Minutes and By-Laws 


Black Beauty No. 80 
Same outfit but with $1 8 ” 


Printed Minutes and By-Laws 

Additional certificates 12 cents each. 

Preferences, Designations, Clauses, etc., under 200 words, printed on face 
of certificates—40 Certificates, | or 2 classes of stock—certificates evenly 
divided amongst classes unless otherwise specified. Add $1.50 for each 


additional group of 100 words or fraction thereof. (Send Copy of 
Certificate of Incorporation) Add to price soc. eee 


Additional certificates 12 cents each. Each addit. class of stock...... $2.00 


WHEN ORDERING 
(Postage prepaid if remittance is sent with order) 


Print Corporate Name exactly as on Certificate of Incorporation, 





Give State and Year of incorporation; No. of shares kane 
POR WOO Bou osenccce ts Capital Stock $ If stock 
is without par value specify total amount of Shares 

Is stock Full Paid and Nonassessable Certificates signed by 


Pres. and 


It costs you no more to give your client the compact “BLACK BEAUTY” 


_>-<- 
Ba nn age ov ak on “Black Beauty” is an important addition to 
peed SAME BUSINESS DAY ORDER IS RECZIVED our line of Corporate Outfits. $15. and up. 
(Specially Printed Certificates Require More Time) .. ask for catalog. 


43 Park Place, New York 7, N.-Y. 
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"Will the verdict be 
YOURS?” 


It can be. With ever greater frequency. Use the new 
PROOF OF FACTS ... for confident, step-by- 


step guidance through the intricacies of proving 


facts in court. 


the best source of information on determining 
which facts are the essential ones for your case 
...1n taking depositions . . . or when question- 
ing lay and expert witnesses, you’ll find PROOF 
OF FACTS a storehouse of practical knowledge 


and know-how. 


PROOF OF FACTS has no jurisdictional limita- 
tions. It is designed for use in your state and 
all other jurisdictions ... in any court where 


witnesses are examined. 


You'll like the all-inclusive checklists of Elements 
of Proof and Elements of Damages that assure 
you that no detai’s have been overlooked in 


your preparation or presentation. 


Want more proof? Use the coupon to ask fer com- 
plete details, including a sample proof, or to 
request Volume I for 30 days’ free examination. 
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The President's Page 


John D. Randall 


—in ’sixty, 


Brevity! 


Be brief. ’59 is nearly gone as of 
this writing. Time is short. Trim your 
speeches. Shorten your letters. Edit 
that opinion. Don’t make that motion. 
Do you need an hour to sum up?—No, 
but I must take just a few moments 
and use these few words to wish each 
of you a Happy New Year. 

Very well. Give us the gist of the 
Southern Regional Meeting in Mem- 
phis. Don’t take too long.—I won’t. But 
I want to say here that it was an out- 
standing meeting. The large attendance 
was very encouraging and the high 
caliber of the program was rewarding 
to both registrants and participants. | 
enjoyed it. 

O.K., now the National Conference 
on Judicial Selection and Court Ad- 
ministration in Chicago—who spon- 
sored it? The American Bar Associa- 
tion, the Institute of Judicial Admin- 
istration and the American Judicature 
Society, Long title, long names—can’t 
we use initials?—-No, we are not able 
to use initials and for purposes of this 
page I am not able simply to clap my 
hands in tribute to the representatives 
of the sponsoring organizations who 
were in charge of the Conference. | 
must write it out. Yes, there was a 
lengthy discussion of court manage- 
ment, delay, congested calendars and 
the plight of litigants. But I must also 
remind you that the conferees dealt 
with reform in judicial selection and 
the tempering process of the judicial 
mind and character. And I am sure 
that the judges, law school professors, 
lawyers and laymen who came at their 
own expense to attend this conference 
will take back to the organizations they 





represented and the people in their 
communities a renewed but steady 
spirit of enthusiasm for improvement 
in judicial administration. (For a more 
detailed report, see page 78). 

That took quite a while! What were 
you going to say about the Philadel- 
phia Bar Association’s annual meet- 
ing? Keep it short—you only have 
one page!—True, but I want to men- 
tion that this great metropolitan bar 
association has just adopted a clients’ 
security fund plan.—What did you 
talk about? Unpopular causes and cli- 
ents and the use of the Fifth Amend- 
ment? Oh, those cases take so much 
time, how can a lawyer afford to handle 
them ?—Stop right there. That was my 
point. It is our obligation to take 
those cases and represent those clients. 
We must use our time as lawyers to 
assist and advise in the process of legis- 
lative investigation but we must insist 
on the proper place and time for the 
public trial of witnesses who appear 
before investigating agencies and ex- 
ercise their rights under the Fifth 
Amendment. We thus dignify the indi- 
vidual, the legislative body and the 
tribunal we have established to decide 
upon questions of guilt or innocence. 

While in Philadelphia | attended the 
annual dinner of the St. Andrews Soci- 
ety and also spoke to the faculty and 
students of the Temple University Law 
School. At Temple, my address was 
entitled, “Education for a Learned Pro- 
fession”. I urged the students to con- 
tinue the broad range of their under- 
graduate reading and study both while 
in law school and when beginning and 
throughout the practice of their profes- 
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sion. It is my conviction that we must 
not become overspecialized and so 
deeply immersed in the practice that 
we lose or never have a clear vision of 
the law and its social significance. We 
must remember that our ideals of the 
law are constantly changing and that 
they are examined, evaluated and al- 
tered as society evolves. It is our duty 
to be aware of that evolution. 

But you were in Columbus, weren’t 
you? What happened there? Tell us in 
a few sentences !—Well, I'll try. It was 
the Governors’ Conference on Law and 
the Layman which was aided in plan- 
ning by the people in our own Traffic 
Court Program. There were over one 
thousand registrants in attendance and 
over seven hundred persons were pres- 
ent at the general assembly. These 
people took the time to come from all 
sections of Ohio to learn about traffic 
cases and the lower courts. I hope that 
the plan of this successful conference 
will be adopted in all the states. 

*59 is nearly gone. Repetitious! Cut 
it out! What is my time worth per 
hour? Is it tied to the B.L.S. Index? 
How long has the jury been out? Keep 
your speeches at twenty minutes! Com- 
pulsory retirement of Chief Judges at 
seventy! Statutes of Limitations! When 
is our answer due? 

Time! Time! No man is too rich 
with time, but lawyers are beggars of 
time for, mercifully, passion cools and 
pain is eased but, still, memory dulls 
and Justice needs a prod. 

Keep it within a page.—Well, I have. 

But one thing more. Before I finish, 
I think that I can tell you about the 
funniest thing that ever happened to 
me. It was during a busy day at the 
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Views of Our Readers 








a Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





Who Is Perverting 
the American System? 

Eschewing any desire to engage in a 
debate, I feel the following remarks 
are in order as to the article in your 
November issue entitled, “The Windy 
Side of the Law, etc.” by Edwin M. 
Sears. 

Despite Dr. Sears’ statement, slavery 
legally existed in this country until the 
adoption of the Thirteenth Amendment 
in 1865. Lincoln in 1863 not only 
lacked the power to legally free any 
slave but did not try to do so except in 
certain specified areas of the South—as 
will be noted from the reading of his 
Emancipation Proclamation. 

Mr. Jefferson is rightly regarded 
everywhere as the author of the Dec- 
laration of Independence. Both he and 
General Washington, among many 
others of the founding fathers, were 
slave owners at the time of and subse- 
quent to the Declaration. It is to be 
doubted very seriously if either of 
them, or others such as Patrick Henry 
and Richard Henry Lee, either con- 
sciously or unconsciously, were guilty 
of a perversion of the American sys- 
tem. If Dr. Sears wishes to find an 
example of such, he might better look 
to the formation of what is now re- 
ferred to as the “State of West Vir- 
ginia”. 

True liberalism is tolerance and un- 
derstanding of the opinions of others, 
even if those opinions are not in accord 
with ours. The people of the sovereign 
State of Arkansas have as much right 
to consider an opinion of the United 
States Supreme Court ultra vires as Dr. 


Sears has to consider such an opinion 
the “law of the land”. Those in Ar- 
kansas, whom Dr. Sears is scathingly 
condemning, are followers of Thomas 
Jefferson. Mr. Jefferson castigated 
John Marshall in no uncertain terms 
and he regarded Marbury v. Madison 
as usurpation. The proponents of the 
States Rights Bill (the defeat of which 
rejoices Dr. Sears) include many gen- 
tlemen eminently qualified in matters 
of the law and whose patriotism is 
beyond question. 

As Dr. Sears is so opposed to official 
lawlessness, it is to be wondered why 
he did not single out other actors than 
Governor Faubus by name. He could 
assemble a company that would include 
Jefferson, father of the Declaration of 
Independence; Henry of “Liberty or 
Death” fame; Mason, author of the 
Virginia Declaration of Rights; and 
Washington, the Father of his Coun- 
try. These men were admitted “rebels”. 
Geperal Robert E. Lee, who is consid- 
ered by most of us in Virginia as our 
greatest son, fought for his state under 
constitutional interpretations first enun- 
ciated by the members of that grand 
group just enumerated. He was the 
finest example oi an American patriot 
and gentleman. 

When the time comes that Americans 
whose ancestors established by their 
sweat and blood the Constitution of 
the United States and preserved it as 
best they could unto the present day 
are grouped as lawless merely for 
steadfast adherence to the principles of 
their forefathers, it is perhaps in order 
that those who call names first inquire 
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into the accuracy and justice of their 
statements and examples. 


Fiavius B. WALKER, JR. 
Richmond, Virginia 


The Practice of Law 
Is Not a Business 

How can we as lawyers expect to 
earn and merit the confidence and re- 
spect of the public if we do not have 
respect for and confidence in our own 
integrity, with dedication to the service 
of our clients (not the fee) all times 
uppermost in the mind of the ethical 
lawyer (comprising the vast majority 
of the members of our profession), if 
your publication, speaking for all of 
the members of the American Bar As- 
sociation, allows the following state- 
ment to appear on its editorial page 
(issue of October, 1959): 


Jeremy Bentham claimed that the un- 
certainty in the law was “the mother of 
fees”, so perhaps from a selfish point 
of view we of the Bar should not pro- 
test too much [italics mine}. 


As commented by its President dur- 
ing a Washington State Bar Associa- 
tion meeting (and it deserves to be 
emblazoned upon the shield of every 
lawyer): 


I believe the practice of the law is 
not a right, but a privilege; 

I believe the practice of the law is 
not a business, but a profession; 

I believe the courts exist not for the 
benefit of the judges and lawyers, but 
for dedicated service to the public by 
the judges and the lawyers. 


Westey J. MIFFLIN 
Seattie, Washington 


A Correction as to 
Professor Cassin 

In his review of the book, Human 
Rights and World Order, by Moses 
Moskowitz in the August, 1959, issue 
of your distinguished JourNAL, Frank 
E. Holman refers to a complaint filed 
on March 4, 1949, with the United 
Nations by one of the “consultative” 
organizations, condemning the United 
States for trying the eleven Commu- 
nists in the federal court in New York. 
Mr. Holman adds that “This complaint 
was filed by a deputation from the 


(Continued on page 10) 
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published monthly 


American Bar Association Journal 


the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; ard to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law: Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law: Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36. who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 


Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions ¢re 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the a_.s 
are $4.00 per year, and for three years thereafter $8.00 per 
year. each of which includes the subscription price of the 
JournaL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $8.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $16.00 for lawyers first admitted to the 
Bar in 1954 or before; $8.00 for lawyers admitted in 1955, 
1956 and 1957; and $4.00 for lawyers admitted in 1958 
or later. 


Manuscripts for the Journal 
= The JourNat is glad to receive from its readers any manuscript, material or suggestions of items for publica- 


tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 


sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 


including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 


terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has heen accepted or published by any 


other publication. 
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HENRY C. HART, Providence 
DOUGLAS McKAY, Columbia 

ALLEN L. AUSTIN, Watertown 
WALTER P. ARMSTRONG, JR., Memphis 
DILLON ANDERSON, Houston 
FRANKLIN RITER, Salt Lake City 
JOHN D. CARBINE, Rutland 

T. MUNFORD BOYD, Charlottesville 
JOSEPH H. GORDON, Tacoma 

ROLLA D. CAMPBELL, Hurtington 
CARL B. RIX, Milwaukee 

FRANK E. HAYES, Lander 
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when do you 
make your next 
tax decision 








You’re probably well on the way to concluding one right now. And there will be another 


tomorrow and the next day and the next. Nowadays, almost every business or 


personal transaction makes an impact on taxes. Tax results increasingly 


control the management of financial affairs. 


You make tax decisions daily and 
making the right decisions can spell 
the difference between profit or loss. 
Your tax planning must make the 
most of federal tax developments that 
pop up every day—specialized devel- 
opments that often offer new tax- 
saving Opportunities if you know 
what they say and how to apply them. 

Catching up and keeping up with 
the swift tide of new federal tax events 
take some doing—but CCH’s weekly 
FEDERAL TAX GUIDE RE- 
PORTS can go far to help you keep 
in step. Week after week, the RE- 
PORTS speed to you all the latest 
tax-saving opportunities vital to per- 
fecting your tax strategies and deci- 
sions. 


“Tax Savings”—"Tax Tactics” — 
“Estate Tax Planning” 


The REPORTS bring you plain- 
spoken discussions on Tax Tactics 
that explain newest tax management 
methods. The what, how, and why of 
Tax Savings under current rules are 
made plain and practical. Special help 
on Estate Tax Planning shows you 
ways and means for timely conserva- 
tion of assets. And exclusive new 
“CCH Graphics” chart and demon- 
strate the rules in action. 

Week by week, the REPORTS 
assure the very latest tested and ap- 
proved methods for nailing down new 
tax advantages...flash timely warn- 
ing of each penalty and pitfall emerg- 
ing under the ever-changing rules. 








CCH “SPECIALS” and “EXTRAS” Included 


at No Added Cost 


Sent to subscribers in convenient book and pamphlet 
form. Typical recent “extras” include “Year End Tax 
Planning,” ‘*1960 Individual’s Work Sheet,” “Every- 
man’s Income Tax”—plus others equally timely and 
important. These come to subscribers as each is issued 
throughout the entire subscription, for added brief- 






Three Big Volumes Update Your 
Tax Planning NOW 


Your REPORTS subscription also 
brings to you immediately, at no ex- 
tra charge, three big Volumes that 
arrange and organize all the newest 
current federal tax authorities essen- 
tial to completing your tax plans. 
These three Volumes go far to spark 
your tax thinking and planning. Just 
the flip of a tab guide puts your finger 
immediately on a complete section 
devoted to explanatory tell-how guid- 
ance on just the situation confront- 
ing you at the moment. 

Section by section, tab by tab, you 
get up-to-date help that’s easy to un- 
derstand, authoritative and safe for 
securing every available tax economy. 







Send for “TAX WEEK” 


Clip coupon and mail it today for a com- 
plimentary copy of “Tax Week,” CCH’s 
fast-reading weekly tax news sum- 
mary. Gives a five-minute rundown 
on latest tax developments. 








case or take-home use, all at no extra charge. 4025 W. Peterson Ave., Chicago 46, Ill. 


Send a compiimentary copy of “Tax Week.” Also further details 
about CCH's swift, weekly FEDERAL TAX GUIDE REPORTS—no obli- 
gation, of course. 


PLUS CCH’s “TAX WEEK” for quick-scanning 
weekly highlights of important tax news. 
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TEACHING BY TV 


Bell System facilities meet a new need. Already a vital link in filling 


educators’ requirements within a locality, state or across the nation 


An interesting current develop- 
ment in education is the use of 
television for instruction—both in 
classrooms and in the home. 


Evidence that a shortage of quali- 
fied teachers is developing coincides 
with the need for some way to meet 
the awakened interest in mathemat- 
ics, physics, chemistry, and educa- 
tion in general—from the elementary 
schoo! to the college level. 


Many educators, in studying the 
twin problem, are thinking more and 
more about the possibilities of Educa- 
tional TV in their teaching programs. 


In transmitting TV lessons. and 
lectures from place to place, various 
means are available. Closed circuit 
Educational TV systems between 
schools may be required. Or connec- 
tion between broadcasting stations in 
different cities. Or a hook-up be- 
tween closed circuit systems and one 
or more broadcasting stations. 


Whatever distribution of TV is 
needed, in city, county, state, or 
across the country, the Bell Tele- 
phone Companies are equipped to 
provide it. They have the facilities 
and years of know-how. And the on- 
the-spot manpower to insure efh- 
cient, dependable service. 


For over three years, the local Bell 
‘Telephone Company has provided 
the closed circuit ETV network 


BELL TELEPHONE SYSTEM 





HELPING TO TEACH ... HELPING TO LEARN. Classroom scene in Cortland, N. Y. 
This is one of the schools now using Educational TV. More than one TV receiver 
can be used where teachers wish to accommodate larger classes at one sitting. 


which successfully serves thirty-six 
schools in Washington County, 
Maryland. 

In Louisville, Kentucky, tele- 
phone company facilities now con- 
nect five elementary schools. In 
New York State, they serve a high 
school and seven other schools in 
the Cortland area. 


In San Jose, California, they link 
four schools with the campus of San 
Jose State College. And in Anaheim, 
California, eighteen schools are 
served by TV. 


The largest of the many current 
educational TV projects is called 
Continental Classroom. The Bell 
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System is one of the business organ- 
izations which support it. 


In this great “classroom,” about 
half a million people get up early 
each weekday to view a half-hour 
lecture on Modern Chemistry on 
their TV sets at 6:30 A.M. This 
32-week college course goes from 
coast to coast over Bell System lines. 


The Bell Telephone Companies 
believe their TV transmission facili- 
ties and know-how can assist educa- 
tors who are exploring the potential 
value of educational television. 


They welcome opportunities to 
work with those interested in this 
promising new development. 
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»/¢ A group of your fellow attorneys, conscious of the unfor- 
(i tunate lacunae i in our personal law libraries, and of the 
4 difficulty of filling such gaps from normal sources, has 
all formed a new kind of book club, devoted to finding, dis- 
Ul seminating, and —e necessary) actually publishing in 


“\. new editions.. 


The unique book club 
for Bench & 






7 Bar 





The Classics of Lonil Thought, History, and Literature ... . 


including the rich and classic works, 


old and new, on constitutional history, men famous in the law, government, jurisprudence, famous trials, 


legal essays, the judiciary, and fictional subjects, 


Monthly selections are chosen for the Members by an 
eminent and distinguished Board of Editorial Advisors: 


e Judge Learned Hand 

e Judge Alexander Holtzoff 

e Dean Roscoe Pound, Emeritus 
e Mr. Merlo J. Pusey 

e Mr. Joseph N. Welch 

e Mr. F. Trowbridge vom Baur 





aac a rE TENE 


Your LAWYERS’ LITERARY CLUB offers original 
publishers’ editions, each month, at savings up to fifty 
per cent—all selected to broaden our understanding of 
the great periods of the law, the philosophies and con- 
tributions of men of genius, books which are or will be 
classics of legal literature. Alternate selections will be 
available from the Treasure List of Classics. 

GIFT CLASSICS will be selected and sent to each 
Member, without cost, with every third book accepted, 
after the initial period of obligation to accept six books 
during the first year. 








HISTORY OF ENGLISH LAW, 
by Pollock and Maitland, with a 
new introduction written espe- 
cially for our edition by Dean 
Roscoe Pound, Emeritus. 

This great work of legal historical 
scholarship is offered as a special 
premium to new Members, at the 
unprecedented price of 7.50 for the two-volume set. The 
original publisher’s price was 30.00. 


THE PRESIDENT: 

OFFICE AND POWERS, 

by Edward S. Corwin, New York 
University Press. Publisher’s price: 
6.50. Special price to Members: 
5.20. 

You begin your Membership with 
this first monthly selection by the Board of Editorial 
Advisors. ‘“The major source book for an understanding 
of the nature and functioning of the Presidency . . . will 
become a classic of political science writing in this 
country.” Columbia Law Review. “Enriched with the 
lore of practice and opinion.” Yale Law Journal. 


[Z) DL AWYERS’ LITERARY CLUB 


The Barr Building, 910 Seventeenth Street, N. W., Washington 6, D. C. 
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Enroll me as a Charter Member of the 
Lawyers’ Literary Club, and send me as 
my first selection THE PRESIDENT: 
OFFICE AND POWERS. I understand 
that I will also receive the two-volume 
HISTORY OF ENGLISH LAW, at the 
spgceal Charter Member's price of only 
7.50 (plus pose and handling). I 
understand that you will bill me later. 


I agree to accept a minimum of five addi- 


tional books during my first year of 


membership. I understand that, after my 
first six books, I will receive the current 





rill In and mal this ul 
GIFT CLASSIC with every third book I 
accept, without cost except a small charge 
added to cover postage and handling. I 
unaued that you will send me a copy 
of the Treasure List of Classics. 


I reserve the right to cancel my member. 
ship at any time after my initial purchase 
of six selections. 


D I would prefer an alternate to the first 
month’s selection. Please send me the 
Treasure List of Classics from which to 
choose. 


On 


’ 


lay 


NAME 





ADDRESS 


cITy— 


(please print plainly) 





ZONE 
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Smead 
FILING 


ESSENTIALS 
FOR 


OFFICES 


TELL-1-VISION FILING SYSTEM, 
For fast “filing and finding” of legal records. 
This system grows as needed. 


VERTICAL 
FILE POCKET 
Ideal for 
bulky corre- 
spondence 
end records. 


CASE BINDER 
Mede with 
fasteners for 
the “binding- 

im in” of court 

1 and legal rec- 

ords 


2-PLI-TOP FILE FOLDERS 
Double thick at the 
points of greatest 
wear. Available in 
varied tab positions. 


SEE YOUR SMEAD STATIONER 
THERE'S ONE NEAR YOU 


MANUFACTURING CO. 
SMEAD HASTINGS, MINN. 
Chicego + Logan, Ohio + Los Angeles 
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(Continued from page 4) 
‘International Association of Demo- 
cratic Lawyers’ of which Professor 
René Cassin was President.” 

This statement is incorrect. The fact 
is—and I hope that Mr. Holman will 
plead ignorance of it—that Professor 
Cassin had resigned as President of the 
Association a year before their com- 
plaint was filed with the United Na- 
tions, precisely because he was in vio- 
lent disagreement with its policies and 
tendencies. As a long-time associate of 
Professor Cassin in the Consultative 
Council of Jewish Organizations and 
in other areas of humanitarian activi- 
ties, 1 could not permit myself to let 
Mr. Holman’s statement concerning 
this great Frenchman go unchallenged. 

MARCEL FRANCO 
New York, New York 


Budgets, Ivory Towers, 
and Empire Builders 

I should like to express my gratitude 
to Mr. Herbert A. Doyle, Jr. (“Down 
from that Ivory Tower, Professor”) 
[November issue, page 1140], not be- 
cause I agree with anything that he 
says but for the fact that his letter 
prompted me to read “Mr. Smith (GS- 
14) Goes to Washington”. Dr. Gar- 
wood’s quotation from Parkinson is 
priceless and should be mandatory 
reading for the Bureau of the Budget. 

Mr. Doyle tries to discount Dr. Gar- 
wood’s fine account by placing him “in 
an Ivory Tower” which is another way 
of calling him an “egghead”. The evi- 
dence does not bear this out. Prior to 
reading the letter and the article today, 
I had never heard of Dr. Garwood, but 
an examination of his picture on page 
936 indicates he is familiar with the 
Government (Note: He is wearing GI 
glasses). I would suggest that he has 
probably served in the Pentagon or 
elsewhere and has seen loyal govern- 
ment workers go down in defeat to 
“empire building”. As he says, the 
employee who cuts down his force cuts 
his own throat, 

In closing, I would like to say that 
we, the public, would feel it a public 
service if Mr. Doyle would, like Dr. 
Garwood, write an article with the 
“straight facts” in it. 

Rotanp D. HARTSHORN 
Arlington, Virginia 


A Weak Spot 
in the Profession 

In Volume 45, Number 9 (Septem- 
ber, 1949, issue) of the AMERICAN BaR 
AssociATION JOURNAL an article ap- 
pears at page 908 entitled “Lawyers 
and Doctors—A Contrast” written by 
Louis Alexander Traxel, of Washing- 
ton, D. C. The author points out the 
ignorance of the general public of the 
value of advice of a lawyer. He fur- 
ther points out that every hour of the 
day, TV, radio, newspapers and maga- 
zines exhort people to see their doctors 
at least once a year and their dentist 
twice a year, that sponsors of these 
campaigns are life insurance com- 
panies, surgical and hospital plans, 
pharmaceutical houses, employers, the 
government and organizations for the 
prevention of the cure of everything 
from cancer to mental disturbances, 
and that these campaigns are worth it 
because they protect health and life 
itself. 

He then makes the following ques- 
tions: “When was the last time you 
heard these same media urge people 
to see their lawyers?” Again he says: 
“Do banks, trust companies, title com- 
panies, real estate men, insurance com- 
panies, and finance companies sponsor 
campaigns urging people to see their 
lawyer before borrowing money or 
signing contracts?” At page 930, he 
asks this question: “Will the auto sales- 
man who also probably. gets a commis- 
sion on the car financing advise his 
customer to check other credit com- 
panies or banks in order to get the 
lowest rate of interest and other costs?” 
Again he says: “Would he explain 
possible hidden charges in the con- 
tract? Would he try to determine if 
the customer is im a financial position 
to buy the car in the first place?” 

More attention 
thoughts provoked in this article, in 


is needed to the 


my opinion, than is given at the present 
time. 

More lawsuits could be avoided, few- 
er prejudices incited, and peace and 
harmony could be promoted if each 
person knew what he was doing at the 
time a legal aspect of our everyday 
living arises. There is an undercurrent, 
which varies in size from time to time, of 


(Continued on page 12) 
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“_.- And then he said..." 


Your Edison Voicewriter 


will recall it all perfectly! 


It’s LIKE A SECOND MEMORY . . . one 
that never forgets ... never tires... 
when you have an Edison Voicewriter to 
record the spoken statement of your 
client or witness! 


So many ways the Voicewriter can 
prove invaluable! Use it to quickly catch 
up with correspondence, reports, memo- 
randa and briefs, during off-hours in the 
office or at home. No need to have your 
secretary present. When you're done, just 
give her the Voicewriter Diamond Disc 
for speedy, error-free transcription. 


You'll find the Voicewriter a big help in 
preparing pleadings, too. It pauses when 
you do, yet it costs you nothing to keep 
it waiting. Use it to outline speeches, 
clean up paper work for your outside 
activities. 

Even use it as a “fee memory” to re- 
cord the time devoted to each client! 

See it in action. Mail coupon today 
for free demonstration, or for an inform- 
ative folder, ‘““The Case of Paper Work 
Details vs. Professional Productivity.” 
No obligation. 


Edison Voicewriter 


A product of Thomas A. Edison Industries. McGraw-Edison Company, 
West Orange, N. J. in Canada: 32 Front Street W., Toronto, Ontario 


January, 1960 
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The new Voicewriter, 
the finest dictating instrument 
ever built 


To: 
Edison Voicewriter 
West Orange, New Jersey 


Tell me more about the Edison Voicewriter 


[_] I want a free demonstration 
I want a free copy of “The Case of 
Paper Work Details vs. Professional 
Productivity” 

Name 

Street 


City 
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Views of Our Readers 


a. 


Four files in one! The client’s com- 
plete estate, tax or other case record 
can be safely kept together in one 
Accobind® center-leaf folder. This 
folder is one of the many special- 
application filing aids designed spe- 
cifically for lawyers by Acco. 


New instant binder for legal 
papers! Organizes fast without mar- 
ring. Grips at a touch of the finger 
—releases instantly, too. Accogrip* 
is ideal for contracts, leases, wills, 
complaints, answers, photos, motion 
papers. Long-lasting genuine press- 
board; legal, letter or special sizes. 


®Registered Trade Mark 
*TM pending 


For more ideas on up-to-date filing 
techniques for legal papers, ask your 
secretary to get Acco’s new booklet 
“Ideas That Save Time and Space” — 
free at better office outfitters, or write 


ACCO PRODUCTS 


A Division or NaTsER CoRPORATION 
Ogdensburg, N. Y. 
In Canada: Acco Canadian Co., Ltd., Toronto 











(Continued from page 10) 


ill feeling of the general public toward 
the laws and lawyers by which ill feel- 
ing is produced not by the laws or 
lawyers, but by the persons having 
superior knowledge. Generally, it has 
been my experience that a person who 
knows what he is getting into will 
bear the burden of adverse circum- 
stances without complaint. 

I feel Mr. Traxel has hit one of the 
weak spots of our profession. 

Bryant W. Conway 

Baker, Louisiana 


Magna Charta and 
the Supreme Court 

It was doubly fortunate for readers 
of the October JouRNAL that Judge 
E. J. Dimock’s excellent review of the 
American Bar Foundation’s Sources 
of Our Liberties (Richard L. Perry, 
Editor) appeared therein. Quotations 
from the book must have saved time 
for more than one of such of the 
JouRNAL’s clientele as may have con- 
tinued with Mr. George M. Vetter, Jr., 
through his curious article, “Who Is 
Supreme: People, Court or Legisla- 
ture?” In doing so they found un- 
subtly slanted content (trite, to boot, 
of which examples would be cited were 
not this limited by the JoURNAL’s brev- 
ity limitation), shabby scholarship 
(specifically noted hereafter), no real 
answer to his own question—little, save 
his dictum (as to which a lawyers’ 
opinion poll would be interesting) that 
the Supreme Court is still “the focus 
of highest respect”. 

Many readers must have, after read- 
ing Mr. Vetter’s argument that “due 
process of law” was originally con- 
ceived of only as a “shorthand expres- 
sion for procedural safeguards”, looked 
for such dissertations upon Magna 
Charta as might be handy. Fortunately, 
on page 1065, was complete refutation 
of Mr. Vetter’s myth, one of several 
such—see Dean Griswold’s fuzzy de- 
nials of the implications of the Fifth 
Amendment—that Mr. Vetter’s alma 
mater, from which I also graduated 
(longer ago), has been propagandizing 
the past several years. 

The JouRNAL’s conflicting policies 
and procedures (and the difficulty of 
evolving proper ones) respecting the 
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problem of the significance of its con- 
tent is another matter but inasmuch as 
the JoURNAL is proclaimed “the official 
organ of the American Bar Associa- 
tion” it is permissible, I trust, to ques- 
tion whether Mr. Vetter’s article is 
representative of the views or the level 


of legal judgment of the members of 
the Association. 
DEAN TERRILL 


Chicago, Illinois 


Scholar Says 
Shakspere Was Shakespeare 

In view of the numerous articles 
which have appeared during the last 
year or more in the JOURNAL discuss- 
ing the question of who wrote Shake- 
speare’s plays, I take the liberty of call- 
ing your attention to an article entitled 
“Shakspere Was Shakespeare”, appear- 
ing on pages 479-488 of the Autumn 
number of The American Scholar, pub- 
lished by the United Chapters of Phi 
Beta Kappa. This article is by William 
T. Hastings, Professor Emeritus at 
Brown University and the author of 
books and articles on English. 

I suggest that perhaps our member- 
ship is entitled to the views on this 
interesting subject of a man who is 
eminently a real authority. 

Joseru J. DANIELS 
Indianapolis, Indiana 


A Footnote on 
Interlocutory Appeals 

In our article on “Interlocutory 
Appeals under the New Federal Statute” 
(July issue, page 681), we suggested a 
method of procedure in prosecuting 
interlocutory appeals in the Federal 
Courts of Appeals under the new pro- 
vision of the Judicial Code, 28 U.S. C. 
1292(b). Since the completion of that 
article, a number of the Courts of 
Appeals have adopted rules governing 
the procedure on such appeals. Accord- 
ingly, the rules of the particular circuit 
should be consulted before undertaking 
an interlocutory appeal to determine 
whether any such provisions have been 
adopted. 

Generally, these rules embody sub- 
stantially the procedure we have recom- 
mended, with occasional modifications. 
They also resolve some of the matters 
left unsettled by the statute, notably 


(Continued on page 14) 
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ACT NOW! 


The campaign closes January 31. Accident in- 
surance coverage for death, dismemberment, loss 
of members, and disability. Check these features: 





1. Up to $250,000 of protection. 
2. Only 90c per $1000 of coverage. 


3. Principal sum (up to $250,000) pay- 
able for loss of either eye, any limb, 
OR disability as to YOUR OCCUPA- 
TION. 


4. No medical examination. 


5. No age limit IF engaged in full time 
work. 


6. Wives and office employees accept- 
able as additional insureds. 


7. Disappearance included—no 7 year 
wait. 


THE COMPLETE ACCIDENT 
“CATASTROPHE” PACKAGE 


Limited to actively practicing attorneys and judges 
of the Continental United States 


DISABILITY & CASUALTY 
INTER-INSURANCE EXCHANGE 


Champaign, Illinois 
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Top caliber guidance for 
the busy lawyer ... 


Montgomery’s 
FEDERAL TAXES 


Edited by PHILIP BARDES, CPA; 
JAMES J. MAHON, Jr., CPA; 
JOHN McCULLOUGH, CPA; and 
MARK E. RICHARDSON, CPA— 
Partners, Lybrand, Ross Bros. 
& Montgomery 


Definitive handbook by leading account- 
ing and tax authorities clarifies and inter- 
prets the full impact of federal taxes on busi- 
nesses and individual taxpayers. Book crystal- 
lizes the practical meaning of the law, gives spe- 
cific advice on questions of policy, planning, and 
operation, Citations provide quick reference to 
cases, Treasury rulings and regulations, and the 
Revenue Code. Tax planning opportunities show 
how to earn exemptions, effect long- and short- 
term savings. Tax problems growing out of a 
particular business transaction are treated in 
one place even where diverse sections of the law 
are involved. “Clear and concise . . .”—JOUR- 
NAL OF TAXATION. 52 Contributing Tax 
Specialists. 37th Ed., 1958. 1,409 pp. $25 


4 
Montgomery’s AUDITING 
NORMAN J. LENHART, CPA, and 
PHILIP L. DEFLIESE, CPA—Partners of 
Lybrand, Ross Bros. & Montgomery. Fa- 
mous key to auditing principles and practices 
gives expert counsel based on wide experience, 
quick answers to practical questions. Reveals 
the far-reaching effect on auditing of changes in 
business conditions, court decisions, government 
rulings, etc. Includes a chapter on procedure 
under the Federal Securities Acts. Throughout, 
emphasis is placed on accounting principles, in- 
ternal controls, auditing poctemine, and sta ate. 
ment presentation, “Final authority in its field 
—ACCOUNTANTS DIGEST. 38th Ed., 1957, 
766 pp. $10 


The FINANCIAL POLICY 


of CORPORATIONS 


ARTH™'R STONE DEWING. Indispens- 
able help on every phase of modern cor- 
poration finance. This authoritative guide 
shows how to establish sound financial policy in 
light of government regulations, court decisions, 
inflated price levels, and the increasing import- 
ance of the institutional investor. Includes spe- 
cific advice and procedures applicable to the en- 
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(Continued from page 12) 
the question of when to file the notice 
of appeal. This problem is met by pro- 
viding that if permission to appeal is 
granted, the notice of appeal shall be 
filed in the District Court within thirty 
days after the entry of the order ap- 
pealed from or within five (or, in some 
circuits, ten) days after permission to 
appeal is granted, whichever is later. 
Among those courts which have 

thus far adopted rules governing inter- 
locutory appeals are the District of 
Columbia Circuit (Rule 914), the 
Third Circuit (Rule 11(2) ), the Eighth 
Circuit (Rule 28) and the Ninth Cir- 
cuit (Rule 38). 

Ropert S. GREEN 

DonaLp H. GREEN 
Washington, D. C. 


We Might 
Call Ourselves “‘Us’ns”’ 

The September JouURNAL carries a 
review of Mr. Pritchett’s recent book 
The American Constitution. This book 
review prompts me to make some 
comments which I have thought of for 

long time but have never put on 
paper. 

Why do so many of us, including 
lawyers, make the error of calling the 
United States by the name “America”? 
Clearly, when we stop to think about it, 
there is no nation or political entity 
which can properly be called “Amer- 
ica” to the exclusion of all others. 
There are two Americas, South Amer- 
ica and North America, and any nation 
in either of them has a perfect right to 
call itself American. Obviously, too, 
each and every citizen of each of these 
nations is an American. 

Although I have never personally 
heard any direct comment from others 
than United States citizens, I have 
heard indirectly that Canadians rather 
resent our use of the term “America” 
and “American” as a word pertaining 
exclusively to the United States. If my 
secondhand reports are correct, then I 
would say that the Canadians are very 
properly resentful of this practice. 

The source of the difficulty is readily 
apparent. I know of no ready method 
by which “United States” can be made 
an adjective, and so we take the lazy 
way out by using a word which is 
incorrect. 
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Words are the tools of our profes- 
sion. Do we not have a right to expect 
the members of our profession to use 
words correctly? 

Joun F. Scumipt 
Peoria, Illinois 


You’re Welcome— 
and Thanks for the Hospitality 
Even at this late date I hope you will 
accept my thanks for running the ar- 
ticle about our Association in the 
August issue of the AMERICAN Bar 
ASSOCIATION JOURNAL. 
of our organization were especially 
pleased, and I think you will find it 
interesting to know that I have just 
received a communication from an 


The members 


Army man who apparently is in the 
Legislative and Legal Department of 
USCAR in Okinawa, interested in state 
legislation for establishment of inte- 
grated bar associations. I quote from 
his letter as follows: 


The August, 1959, issue of the 
AMERICAN Bar AssociATION JouRNAL, 
in the section devoted to Bar Activities, 
contains a most interesting and in- 
formative article relative to the estab- 
lishment and activities of the Dade 
County Bar Association (Miami). I 
thoroughly enjoyed reading this article 
and seeing the pictures of the Confer- 
ence Room of the Association. 


As you can so well understand— 
before, during and since the Annual 
Meeting I have been busy and am just 
now beginning to see a little 


light”. 


“day- 


Dorotuoy MacMAsTER 
Executive Secretary 


Dade County Bar Association 
Miami, Florida 


Respect for Judges... 
Respect for the Constitution 

In the recent public discussion of 
the Supreme Court, there is one aspect 
which has not received sufficient atten- 
tion from the Bar and the public, and 
which, in my opinion, poses a grave 
and growing danger to the Court and 
to our whole form of government. 

Before examining this threat and the 
possible lines of defense, it would be 
well to consider the unique status of 
the Court. It is a paradox that the 
American people, jealous as they are 


(Continued on page 16) 
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The 
Most Important 
Business Decisior 
of Your Life 


This is the name of a booklet. 

It has been an invaluable aid to lawyers 
in protecting the interests of their clients. 
It can help you, too. 


In simple language it describes the risks 
your client runs when he fails to protect 

his business against loss by death . . . 

the consequences he must face by not having 
a plan to meet those risks. Based on 
Prudential’s unique Ownership Control 
Plan, this 10-page illustrated booklet is 
written to key men, partners, closed 
corporation stockholders and 

sole proprietors. 


We believe your clients will appreciate 
your thoughfulness i in bringing this booklet 
to their attention. The booklet will show 
them how a Prudential Representative can 
help protect their business. Clip the 
coupen below and we'll send you as many 
copies as you need, at no cost to you. 








The Prudential 


Insurance Company of America 
Newark, N. J. 


Please send copies of your booklet, ‘The 
Most Important Business Decision of Your Life” 
to me at this address: 


10 THOs 
~o* wy 


NAME 
ADDRESS 














—---- 7 














Try LAW WEEK 


for 3 months 
at \/% the regular rate 


LAW WEEK safeguards you against missing a single 
- saves your time by 


point of legal importance . . 
greatly reducing 
your reading 


load! 





WHAT YOU GET—each week 


1. Significant federal and state court decisions—all the 
precedent-setting cases establishing new principles of 
law. Typical headings: Antitrust, Taxation, Insurance, 
Public Contracts, Labor, Transportation, Trade Regu- 
lation, Criminal Law, Public Utilities, Railroads. 





i) 





Immediate notice of important new federal agency rul- 
ings—among them rulings in the fields Tier and 
Finance, Aeronautics, Taxation, Public Contracts, Ship- 
ping, Labor. 


3. Supreme Court Opinions, in full text—mailed to you 
the same day they are handed down — plus Supreme 
Court Orders, Journal, Docket, Arguments. 





4, Summary and Analysis—a five-minute review of new 
law, including an incisive analysis of the leading cases 
of the week. 





seseesesssesesses Mail this coupon today! SP nerewrcersaree 


The Bureau of National Affairs, Inc. 


1233 24th St., N.W., Washington 7, D.C. 


Please send us The United States LAW WEEK for a trial period 
of 90 days at your special introductory price of $13.00, including 
installation of Reference Binders with all material contained in the 
current volume. If we do not continue service after this trial we will 
return Binders and contents at your expense. 























a-l 
NAME 
ORGANIZATION ‘cttinnnnnentanatiisinntebsitiiiaalbih 
OQ ————————————— 
CITY. sstninn sth statessicisiatiaataetaece STATE. 
January, 1960 + Vol. 46 15 





Views of Our Readers 


Organize your 
PRODUCTIVE TIME 
for Higher Earnings 


DAILY LOG Practice Management Record 
Forms act as “headquarters” for all data nec- 
essary to plan your work more efficiently — 
help you get things done on time — keep your 
practice on a smooth running basis day after 
day. You and your secretary will have a ‘'stand- 
ard practice” on all essential data — charges, 
receipts, payroll, listing of business. Adaptable 
to any practice — pays for itself in billings 
normally forgotten. 
Prices: Complete set of forms for one 

PIE OLE RSC OE $ 6.50 
Forms bound in top quality 3-ring 

OSS SUES ES ESE SOS SENS 45 
Pro-rata price, 60¢ per month for balance of 


year. Satisfaction ae = wee 
gann=a™ The 4 


MAIL 4 


COUPON - ture on the Colwell Daily Log for Lawyers. x 


COLWELL COMPANYT z 
250 University Ave., Champaign, Illinois 









. . Ol the Records, Founs, Seals, Coit ition [or that 
New Corporition EREDEDIE for Incorporatiédn Needs 





Ne. 168 


CONTENTS 






















































































Please send me FREE sample pages and litera- & Aweitdhie theeenh =. SOR 
your leeding ae 
corperation Sw a 
TO t ~~ are é outfitters, stetioners en = 
DAY! ote = 
ADDRESS 8 
STATE 4 Goes DOGRAF 5 


CITY 














(Continued from page 14) 

of democracy, and suspicious of un- 
restrained power, nevertheless have 
staunchly supported a court appointed 
for life with absolute power to change 
or nullify the acts of Congress and to 
nullify or enjoin the acts of the Presi- 
dent, with no orderly method of re- 
straint. The paradox is explained by 
the fact that in the past the American 
people have believed that the Court 
has considered itself bound by the law, 
and that it has only attempted to de- 
cide and enforce the law and not to 
change the law. 

Now I know, and the 
people know, that courts do make law 
and that the common law is almost en- 
tirely judge-made. Cases frequently 
arise that fall between the established 
rules of law, so that the court must 


American 


extend one rule or the other to cover 
the case. In deciding which rule to 
extend, a judge does and should con- 
sider not only the logical symmetry of 
the law but also his opinion of justice 
and expediency. Also cases are some- 
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times decided, which, when viewed in 
retrospect, appear so out of line with 
the current of the law and the logical 
symmetry of the law that they must 
be overruled. In this way courts and 
judges do make law. But such law is 
made by many judges over many gen- 
erations. Under this process no one 
judge can make or change the law ex- 
cept in minute detail. Because judges 
make law in this way, it does not fol- 
low that any judge therefore has the 
right to change the law as he sees fit. 
In the former case, there is little tempta- 
tion or opportunity for personal abuse 
of power; in the latter, the opportu- 
nity and temptation are almost un- 
limited. 


It is also true, of course, that the 
desires and prejudices of a judge may 
influence or control his opinion of 
what the law is. It is still two quite 
different things, however, for a judge 
to decide the law as he honestly be- 
lieves it to be, although that belief is 
induced by prejudice, and for a judge 
to decide the case as he thinks it ought 
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to be decided although he knows his 
decision is contrary to what the law is 
or has been. 

The recent Justices of the Supreme 
Court, unfortunately, by their acts and 
words give basis for a spreading be- 
lief that they do not consider them- 
selves restrained by what the law has 
been or is, but that they consider it 
their right and duty to make the law 
what they think it ought to be. This is 
It is 
worse than legislation, for legislatures 
ordinarily apply their statutes only to 
future transactions, while the Court 
applies the law it makes to past trans- 
actions. 


legislation in its baldest form. 


It may seem that whether this ten- 
dency is good or bad depends on 
whether we like the way the Court is 
changing the law. But there may be 
an effect on our form of government 
far more important than the effect on 
the law. 

If one should ask whether the Amer- 
ican people would tolerate a Supreme 


(Continued on page 18) 
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Professor Moore’s work on Federal Practice is 
recognized as the pre-eminent authority in its field, 
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Legislative Council, appointed for life, 
with absolute power to overrule the 
Congress and the President, the answer 
obviously would be no. If the Ameri- 
can people become convinced that the 
Court is making itself into such a coun- 
cil, they will not.tolerate the Court. If 
the Ar erican people become convinced 
that the Justices of the Court do not 
consider themselves bound by the law, 
but consider that it is their right and 
duty to remake the law as they see fit, 
then the American people, in one way 
or another, will destroy the Court. Un- 
fortunately, the Court, while without 
orderly means of restraint, is almost 
defenseless against destruction. It can, 
for example, be largely destroyed 
through withdrawing its appellate jur- 
isdiction or by packing the Court with 
increased numbers. 
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And if the Court provokes the Amer- 
ican people to destroy it, it will mean 
the destruction of our form of govern- 
ment. A written Constitution is largely 
meaningless unless there is an inde- 
pendent court to construe and enforce 
it. If the Court is destroyed, the Con- 
stitution as we have known it will also 
largely be destroyed. The only work- 
able substitute, other than the raw 
power of a totalitarian government, 
would be the inculcation of the atti- 
tude, typified by the British govern- 
ment, in all officials of the government 
that the preservation of ancient proce- 
dures is more important than any other 
issue. But if the Justices of the Su- 
preme Court have no respect for est<- 
lished law and procedures, how can we 
expect to inculcate such an attitude in 
other branches of government? 

Viewed in this light, the rule of 
stare decisis is much more than a con- 
venient rule of decision. It is essen- 
tial to the survival of the Court and 
our form of government. 

Lawyers hesitate to criticize the 
Court, because they fear that such criti- 
cism may weaken the respect with 
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which the Court is held. On the other 
hand, the best hope of avoiding the 
catastrophe I fear is for the Court to 
abandon its apparent attitude that it 
is above the law, and the Bar is the 
most influential group in persuading 
the Court to change its attitude. 

If | am wrong (and I hope I am) 
in the extent to which the Justices of 
the Court feel themselves free to re- 
make the law, even so, public discus- 
sion may be helpful in persuading 
them to tone down their public utter- 
ances which tend to lead the public to 
believe that they do not consider them- 
selves bound by the law. 

FURMAN SMITH 
Atlanta, Georgia 


He’s Against 
“‘Hastication” 

I want to suggest a “short form” 
criticism, which might be used in in- 
stances where time and circumstance 
do not recommend a protest of several 
thousand words. 

Hastication is not a legitimate word 
but is a blend which has suggested 
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THE LAW CHANGES 


Year after year new statutes are being enacted by 
state and federal legislatures and old statutes are 
being amended, revised, repealed, superseded or 
re-enacted. 


The vast number of such changes constantly 
taking place necessitates a clearing house from 
which the members of the Bench and of the Bar 
can with both speed and ease obtain the legisla- 
tive history of any code section or statute they 
desire to investigate. 


In every state edition of Shepard’s Citations as 
well as in Shepard's United States Citations and 
in Shepard’s Federal Labor Law Citations there 
are divisions covering citations to statutes. These 
divisions of the Shepard publications make in- 
stantly available to the investigator precisely the 
information he needs to keep abreast of the rapid- 
ly changing state and federal laws. 
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itself. It is a merger of “hasty” and 
“action” without any elimination of let- 
ters or syllables, and requires a mere 
transposition of the a and c in “action” 
and a substitution of i for y in “hasty”. 
It is primarily designed for the pur- 
pose of criticism of the frequency of 
erroneous and unjust decisions made 
in law cases; a contrast to a deliberate 
adjudication, which is the ideal proc- 
ess of the law. It might be applied to 
other decisions made by public offi- 
cials and representatives in other fields, 
where from lack of requisite educa- 
tion, lack of present information, and 
lack of sufficient study and analysis of 
consistency and consequence factors, 
the decision reached does not appear 
as the better judgment of an informed 
and discerning intelligence, but as a 
mere edict of a political authority at 
present in office. 

In the Dawn of Conscience Breasted 
lists the proverbs of the old Egyptians, 
and amongst these is an admonition to 
the judges “not to listen with a deaf 

» 


ear . 


Sam R. FIsHer 
Houston, Texas 


He Suggests a Book 
of the Shakespeare Articles 

I have read with the greatest inter- 
est Mr. Richard Bentley’s article “Eliz- 
abethan Whodunit” in the November 
issue of the JOURNAL. 

Mr. Bentley has summarized most 
clearly and fairly and forcefully, I 
think, the salient points in the ques- 
tion of identity here involved. The 
entire series of articles on the author- 
ship of the Shakespeare plays has been 
a notable contribution to the pleasure 
and enlightenment of your readers. I 
doubt if any professional publication 
has ever done a comparable job in an 
entirely separate field. 

Won’t you please ask your board to 
consider authorizing you to publish all 
these papers in a single cover? I would 
certainly like to buy a batch of them, 
and I’m sure others would . . . Believe 
me, there is an increasing interest in 
the subject among a great many people. 


James S. Pope 


Louisville, Kentucky 
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International ‘Tribunals: 


Past, Present and Future 


Professor Sohn discusses the history of the settlement of interna- 
tional disputes by international tribunals and the present status of the 
law on this subject. He urges a careful study by the Government and 
individual members of the Bar of the problem created by the so-called 
Connally Reservation, attached to our ratification of the Statute of the 
International Court of Justice. This article is based on an address 
delivered at the Regional Meeting of the American Bar Association 
held at Pittsburgh on March 13, 1959. 


by Louis B. Sohn ¢* Professor of Law at Harvard University 


\lost PRIVATE CLAIMS by na- 
tionals of one state against the govern- 
ment of another state are solved on the 
domestic level. In most countries of 
the world the principle of governmental 
liability is now accepted and adequate 
procedures exist for claims against the 
government, including special claims 
courts.!- Most of these remedies are 
open to foreigners on the same terms 
as to nationals, though sometimes cer- 
tain restrictions may be found which 
are applicable only to foreigners, e.g., 
the requirement of reciprocity on the 
part of their national government. 

But there are always some cases in 
which the private claimant is not able 
to obtain a proper satisfaction in the 
courts and has to ask his national gov- 
ernment for assistance. In the old days 
this assistance was limited to the issu- 
ance of letters of marque authorizing 
the injured individual to make repris- 
als, i.e., to seize goods belonging to the 
state which inflicted the injury or to 
the citizens of that state.* Later states 
presented the claims of their citizens 
through diplomatic channels and, when 
no redress could be obtained, used 
foree to persuade the responsible gov- 
ernment to pay an indemnity.* 

Since the middle of the seventeenth 
century a more satisfactory method has 
heen used to deal with the matter— 
érbitration. The early cases had still a 


medieval flavor; e.g., the Treaty of 
Westminster, concluded in 1654 by 
England and The Netherlands, pro- 
vided that “the Arbitrators shall, after 
the first day of August next ensuing, 
unless they agree beforehand, be shut 
up in a room separate from all other 
persons without fire, candle, meat, 
drink, or other support, till they have 
agreed of the matters aforesaid to them 
referred.”* This was certainly an effec- 
tive method to ensure a prompt de- 
cision. 

The history of modern arbitration 
starts usually with the American-Brit- 
ish arbitrations under the Jay Treaty 
of 1794," one of which resulted in 
more than five hundred awards in 
favor of private claimants.® More than 
one hundred claims were settled by an- 
other American-British arbitral com- 
mission under the London Treaty of 
1853.7 A United States-Mexican Com- 
mission established by a Convention of 
1868 dealt with more than 2,000 mu- 
tual claims of which, however, almost 
1,700 were dismissed. The claims 
made by the United States against 


Great Britain on account of alleged 
violations of neutrality led to the so- 
called Alabama Claims Arbitration un- 
der the Washington Treaty of 1871; a 
tribunal including eminent jurists from 
Italy, Switzerland and Brazil awarded 
$15,500,000 to the United States.® An- 
other accumulation of American-Brit- 
ish claims was decided by a tribunal 
established under the Washington 
Agreement of 1910; while the amounts 
claimed exceeded $8,000,000, the tri- 
bunal awarded only $84,000 to the 
American claimants and only $240,000 
to the British claimants. The cases de- 
cided included the claim of the Cayuga 
Indians against New York State and 
the case of the British schooner Lord 
Nelson in which the tribunal awarded 
interest from 1819 to 1912. In this 
case the claimant’s ship was seized in 
1812 and it took his heirs a hundred 
years to recover compensation for his 
loss. 1° 


claims commissions 
were overshadowed by the more than 
forty Mixed Arbitral Tribunals created 
after World War I to deal with claims 
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of Allied nationals against the Central 
Powers. Three of the tribunals with 
Germany handled, for instance, over 
60,000 cases altogether. The separate 
American-German Mixed Commission 
had to consider some 13,000 cases.11 
The new feature of this group of tri- 
bunals was that individual claimants 
were given direct access to them, their 
national governments exercising only 
minimal controls over the proceedings. 


Apart from, these special tribunals 
established to deal with private claims, 
there have been many international 
tribunals created over the last hundred 
and fifty years to deal with other dis- 
putes between governments, relating to 
almost every problem of international 
law; they decided disputes about 
boundaries, violations of laws of neu- 
trality, fisheries, internaticnal water- 
ways, interstate loans and the inter- 
pretation of various international 
treaties. |? 

The procedure for the settlement of 
international disputes was codified by 
the Hague Conferences of 1899 and 
1907, which also established the Per- 
manent Court of Arbitration. While 
this court was merely a panel from 
which parties to a dispute could select 
judges by agreement, many important 
eases were decided within its frame- 
work.!3 It exists still, and its members 
have the additional function of making 
nominations for judges of the Inter- 
national Court of Justice. 

The Permanent Court of Interna- 
tional Justice, established under the 
auspices of the League of Nations in 
1920,'* has been continued by the 
United Nations under the new name of 
the International Court of Justice.!® 
The members of the Court are elected 
now by the General Assembly and the 
Security Council by concurrent votes, 
the vote in the Council not being sub- 
ject to a veto. There are at present 
fifteen members of the Court; their 
terms are nine years, one third of the 
judges being elected at three-year in- 
tervals.'®° They can be re-elected and 
in fact several members of the Court 
have served two or more terms. 


The Permanent Court of Interna- 
tional Justice handled sixty-five cases; 
it rendered thirty-two judgments (more 
than one in some cases) and twenty- 
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seven. advisory opinions; twelve cases 
were withdrawn by agreement of the 
parties.'7 Thirty-two cases have been 
submitted to the International Court of 
Justice since 1945. It decided eleven 
cases on the merits, dismissed thirteen 
on jurisdictional grounds, and three 
were settled out of court or discon- 
tinued, Five are still pending; they 
include territorial disputes between 
Portugal and India and between Hon- 
duras and Nicaragua, as well as private 
claims against Spain, Lebanon and 
Bulgaria. The Court has also rendered 
ten advisory opinions answering ques- 
tions asked by the United Nations and 
U.N.E.S.C.0.18 It must be remembered 
also that the settlement of many dis- 
putes is due to the existence of the 
Court. The very fact that one party to a 
dispute is able to warn the other party 
that if the dispute is not settled it will 
be submitted to the Court leads quite 
often to a satisfactory compromise, 


The Court’s Function... 
Limited Jurisdiction 

This preventive function of the In- 
ternational Court of Justice is, how- 
ever, limited by the fact that the 
Court does not have full jurisdiction 
over all legal disputes between all 
states. Its jurisdiction is merely op- 
tional; it depends on a prior consent 
of the defendant state to submit a case 
to it. This consent is sometimes em- 
bodied in a special agreement (usually 
called compromis) accepting the juris- 
diction of the court with respect to a 
dispute which is already in progress.!® 
More often the consent to the jurisdic- 
tion of the Court is contained in a 


treaty relating to submission to the 
Court of certain disputes which may 
arise in the future. Many bilateral 
treaties on pacific settlement of inter- 
national disputes provide for the com- 
pulsory jurisdiction of the Court over 
legal disputes or disputes in which the 
parties are in conflict as to their respec- 
tive rights.*° Jurisdictional clauses are 
also contained in hundreds of bilateral 
and multilateral treaties on practically 
every subject of international relations; 
it is usually provided in those treaties 
that any dispute with respect to the 
interpretation or the application of the 
treaty in question should be submitted 
to the International Court of Justice.?! 
The United States has included such 
provisions in its recent treaties of 
friendship, commerce and navigation 
and, in consequence, any dispute re- 
lating to the interpretation or the appli- 
cation of these treaties, without any 
reservation whatsoever, can be brought 
before the Court by unilateral applica- 
tion of either party to the dispute.* 
There are also a few multilateral 
treaties on pacific settlement of dis- 
putes which confer jurisdiction on the 
Court with respect to broad categories 
of legal disputes. To this group belong: 
the two General Acts for the Pacific 
Settlement of International Disputes, 
adopted respectively by the Assembly 
of the League of Nations in 1928 and 
the General Assembly of the United 
Nations in 1948:23 the American 
Treaty on Pacific Settlement of 1948 
(so-called Pact of Bogota) ;?4 and the 
European Convention for the Peaceful 
Settlement of Disputes of 1957.25 All 
these treaties provide not only for the 
submission of legal disputes to the 
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Court, but also for the settlement of 
other disputes through conciliation, 
arbitration or other means. 


The Connally Reservation ... 
An Obstacle to World Law 

Finally, the Statute of the Interna- 
tional Court of Justice contains in 
Article 36 the so-called optional clause, 
allowing the acceptance of the juris- 
diction of the Court by unilateral dec- 
larations in relation to any other states 
accepting the same obligation. At this 
time, thirty-eight states have made such 
declarations, some of them uncondi- 
tionally, others with important reserva- 
tions.2% The United States made a far- 
reaching reservation excluding from 
the jurisdiction of the Court disputes 
“with regard to matters which are es- 
sentially within the domestic jurisdic- 
tion of the United States of America 
as determined by the United States of 
America”.** There was no precedent 
for this reservation at the time it was 
made, but it has now been copied by 
several states, thus causing a general 
devaluation of the idea of compulsory 
jurisdiction.?* 

The effect of these reservations is 
much broader than is generally recog- 
nized. They not only protect the states 
making them but benefit also those 
nations against which the states making 
the reservations would like to 
For if the 
States should bring a case 


bring a 
United 
against 


claim. instance, 
Uruguay which has made no reserva- 
tions in her own declaration, Uruguay 
can invoke the American reservation 
and the Court would have to dismiss 
the case. 

Consequently, the narrowness of the 
United States’ jurisdictional declara- 
tion constitutes an important obstacle 
to effective protection of American 
trade and business abroad. As matters 
pertaining to the treatment of Ameri- 
ean investments in foreign countries 
can be easily considered as being es- 
sentially within the jurisdiction of 
those countries, any claims brought by 
the United States on behalf of injured 
\merican investors are likely to founder 
on a rock of our own making.” 

If our Government really wants to 
provide effective protection for our in- 
vestments abroad, it should reconsider 


our declaration accepting the Court’s 
jurisdiction. While there have been 
several recent indications that the mat- 
ter is being considered by the Depart- 
ment of State and the Department of 
Justice, no official proposals have been 
presented to the Senate on the subject 
as yet. Whether an adequate solution 
is found will depend to a large extent 
on the support given by the lawyers of 
America to this new effort to enlarge 
the area of the rule of law in inter- 
national affairs. 

The following concrete suggestions 
need to be investigated before a final 
decision is made:*° 

1. The United States should make a 
special declaration accepting uncondi- 
tionally the jurisdiction of the Inter- 
national Court of Justice in disputes re- 
lating to claims arising out of acts or 
omissions of a state which have caused 
an injury to the person or property of 
a national of another state. 

Such a declaration would take care 
of the special problem of claims against 
mistreatment 


other nations based on 


of American citizens. It would enable 
us to bring claims before the Court 
against all those nations which have 
made no special reservations on this 
subject, i.e., against almost thirty na- 
tions at this time. While, by reciproc- 
ity, we would be subject to similar 
claims against us, the United States 
has more interests to protect abroad 
than there are foreign interests which 
need protection against us. In the long 
run, such a declaration would afford 
to 
American investments in many coun- 
the United 
States to too many claims by foreign 


important additional protection 


tries, without exposing 
countries. 

2. The United Siates should make a 
special declaration accepting uncondi- 
tionally the jurisdiction of the Court 
with respect to disputes relating to the 
interpretation and application of inter- 
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national agreements concluded by the 
United States with other nations. 

This declaration would meet the ob- 
jection that international law is not 
clear on many subjects and that by 
accepting the jurisdiction of the Court 
the United States would give the Court 
a carte blanche with respect to the law 
which would be applied to our rela- 
tions with other nations. There is no 
such danger in case of treaties negoti- 
ated by the United States with other 
states and properly ratified in accord- 
ance with our constitutional processes. 
The law to be applied is contained in 
those treaties and the disputes to be 
submitted to the Court would relate 
only to the principles of law expressly 
accepted by the United States through 
the ratification of these treaties. The 
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United States has already accepted the 
jurisdiction of the Court with respect 
to some treaties;*1 a new declaration 
could broaden this acceptance to all 
treaties, past and present. Again this 
is an area in which the United States 
is likely to benefit more than any other 
nation from making certain that the 
Court would have jurisdiction to in- 
terpret all those treaties in the per- 
formance of which the United States, 
as a party to them, has a vital interest. 

3. The United States should negoti- 
ate a treaty with other members of 
NATO conferring upon the court juris- 
diction to decide all legal disputes 
among NATO countries. 

The purpose of such a treaty would 
be to show that we are really sincere 
about the rule of law in international 
affairs. The countries of NATO are 
connected with us by many historical 
and cultural ties; we have a common 
tradition in many fields, and the mod- 
ern concepts of international law have 
originated in this Western community. 
Even if there are some doubts today 
about the measure of agreement be- 
tween the West and other areas of the 
world as to some principles of inter- 
national law, the differences are mini- 
mal in the relations among the nations 
of the West. We should be able to ac- 
cept the rule of law at least as far as 
disputes among nations of the West 
are concerned. If that is too much, 
perhaps we could at least start with a 
tripartite agreement among the United 
States, Canada and the United King- 
dom. The General Acts for the Pacific 
Settlement of Disputes (to the first of 
which Canada and the United Kingdom 
are parties) and the recent European 
Convention for the Peaceful Settlement 
of Disputes could serve as models for 
such an agreement.®* 

If the NATO countries should be 
unwilling to submit “family” disputes 
to outsiders and should prefer a tri- 
bunal composed only of judges coming 
from the NATO countries, they can 
establish a special regional tribunal. 
Alternatively, they may request the In- 
ternational Court of Justice to establish 
a special chamber for the decision of 
disputes among them and to appoint to 
that chamber those members of the 
Court who are nationals of states 
parties to the North Atlantic Treaty or 
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such other judges as the parties to that 
treaty would like to have among the 
members of the special chamber. Such 
a chamber may, if necessary, sit in 
other places than The Hague; e.g., in 
case of a dispute between Canada and 
the United States, it may sit in the 
Western hemisphere. 

Should it prove difficult for the 
NATO countries to reach an agreement 
submitting to the court all legal dis- 
putes among them, they might at least 
agree to submit to the court disputes 
relating to the interpretation of treaties 
or to private claims (as suggested un- 
der Nos. 1 and 2, above). 

4. The United States should replace 
its declaration accepting the Court’s 
jurisdiction by a new declaration in 
which the reservation on “matters es- 
sentially within the jurisdiction of the 
United States” would be modified in 
one of the following ways: 

(a) The phrase “as determined by 
the United States” might be omitted, 
thus leaving to the Court rather than 
the United States the determination 
whether a matter is domestic. 

(b) The reservation might be re- 
stricted to “matters which have been 
traditionally considered by the United 
States as matters within the domestic 
jurisdiction of the United States”. 

(c) The declaration might contain 
an exhaustive list of matters considered 
by the United States as essentially do- 
mestic matters. 

(d) A list of reserved matters might 
be an open-ended one and might be 
combined with a clause relating to 
“any other matters which have been 
traditionally considered by the United 
States as matters within the domestic 
jurisdiction of the United States.” 

While the previous three suggestions 
could be adopted without any revision 
of the United States declaration of 
1946, the purpose of this group of 
suggestions is to modify the undesir- 
able aspects of the old declaration. The 
most drastic step would be to omit the 
phrase “as determined by the United 
States” in its entirety. It could be 
justified by the fact that the Court is 


not likely to accept jurisdiction over a 
matter which is clearly domestic, and 
is reluctant to step outside the ordinary 
limits of international law.** 

On the other hand, there are some 
matters which the United States has 
traditionally considered as matters of 
domestic jurisdiction (such as tariffs, 
immigration, and changes in the value 
of currency), but which other nations 
consider as having important inter- 
national consequences. For that rea- 
son, the United States might wish to 
restrict its declaration to “matters 
which have been traditionally consid- 
ered by the United States as matters 
within the domestic jurisdiction of the 
United States”. The effect of such a 
reservation would be to limit the pos- 
sibility of an arbitrary determination 
by the United States (or by a nation 
against which the United States has 
brought a claim) that a matter is with- 
in its domestic jurisdiction after a case 
has arisen. Instead, the nation claim- 
ing this exception would have to prove 
in each particular case that a particular 
matter has been considered by it for « 
long time as a matter within its d.- 
mestic jurisdiction. In most cases of 
importance, it should not be difficult 
for the United States to present the 
necessary proofs. 

If the United States should wish, 
however, to avoid the necessity of car- 
rying the burden of proof in some 
cases, it could enumerate in its declara- 
tion all matters which it considers as 
essentially domestic. Such a list could 
be either exhaustive or open-ended, 
i.e., it might be combined with a clause 
excluding in addition to the enumer- 
ated matters also “any other matters 
which have been traditionally consid- 
ered by the United States as matters 
within the domestic jurisdiction of the 
United States”. 

All these suggestions relate to im- 
provements in our attitude toward the 
International Court of Justice. But 
there are also many other ways of 
settling disputes between nations, and 
more attention should be paid to inter- 
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The Right To Complain: 
The Trial of John Peter Zenger 


In this article, Mr. Lewis retells the dramatic story of one of the most 
important cases in legal history—the trial for seditious libel of John 
Peter Zenger. Mr. Lewis sets forth the brilliant argument of defense 
counsel Andrew Hamilton, leading up to the jury’s defiance of the 
court in a decision that stands as a landmark for the freedom of the 


press. 


by Walker Lewis * of the District of Columbia Bar (Washington) 


J OHN PETER ZENGER, printer and 
publisher of the New York Weekly 
Journal, had greatness thrust upon him. 
It was an uncomfortable sort of great- 
ness, resulting from his prosecution in 
1735 for publishing unflattering com- 
ments about the royal authorities, and 
it included the forced acceptance of 
over eight months’ hospitality in the 
Publick Gaol. But his trial was in re- 
ality a trial of the press and his acquit- 
tal was a landmark in establishing its 
freedom in this country. 

Zenger was born in Germany in 1697 
and was one of the many Palatines that 
Queen Anne transported to America in 
order to bolster the population of her 
overseas dominions. His father died on 
shipboard and on October 26, 1711, he 
was apprenticed to William Bradford, 
pioneer colonial printer, of 81 Pearl 
Street, New York. Later, he went into 
business for himself and in 1722 mar- 
ried Anna Catherine Maulin. Bradford, 
the public printer, could count on a 
steady flow of work from the Govern- 
ment, plus its favor in the publication 
of a newspaper, but Zenger had to 
scramble for whatever crumbs were 
left and his early work consisted chiefly 
of religious tracts and school books, 
items of little profit. Accordingly, his 
prospects seemed immeasurably im- 
proved when a Popular Party developed 
and urged him to publish an opposition 
newspaper. 

As a stimulant to opposition, few 


have excelled William Cosby, Captain 
General and Governor of the Provinces 
of New York and New Jersey, under 
commission from King George Il. Even 
the circumspect Dictionary of American 
Biography refers to him as “among 
New York’s most unenlightened gover- 
nors”. Born into an influential Irish 
family, the Cosbys of Stradbally Hall, 
he married a sister of the second Earl 
of Halifax and, in a day when political 
preferment depended upon relationship 
to the right people, became one of the 
hangers-on, or b’hoys, of the Duke of 
Newcastle. His first plum was the gov- 
ernorship of the Mediterranean Isle of 
Minorca, from which charges of extor- 
tion forced his recall. Then, in 1731, 
Governor Montgomerie of New York 
and New Jersey died and Cosby was 
appointed in his place. One may suspect 
that he had been home long enough to 
arouse an urge to send him elsewhere. 
He did not move to the colony for 
thirteen months and in the interim Rip 
Van Dam, as senior member of the 
King’s Council in New York, acted as 
Governor there and collected the local 
fees of office. 

An itinerant Englishman named F. 
Hall has left the following description, 
published in 1731, of pre-Cosby New 
York: 


The City of New York hath near as 
many inhabitants as Philadelphia, and 
is a more delightful Place. The Gentle- 
men here are exceeded by none in 
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Kindness and Civility to Strangers; the 
Countrey one of the pleansutest in the 
Universe, the Clime temperate, the Air 
serene... Here are no Phtisics or 
Consumptions, and so very few Physi- 
cians and Apothecaries that People 
live to a very great Age. They have 
very few Clergy, and are signal for 
their Morals and Benificence. 


Into this idyllic scene burst Cosby, 
in the full flush of his mid-forties. His 
Majesty's Ship Seaford delivered him 
on August 1, 1732, and a dutiful As- 
sembly promptly voted him a salary of 
fifteen hundred pounds, plus a gratuity 
of seven hundred fifty pounds, Cosby’s 
instructions forbade the acceptance of 
presents from the Assembly and when 
told of the gift he expressed outrage. 
But this was not because the gift was 
tendered; it was because it was so 
small. “Damn them, why did they not 
add shillings and pence”, he expostu- 
lated to Chief Justice Lewis Morris. 
The Assembly, chastened, increased the 
gratuity to one thousand pounds. 

Soon thereafter Cosby produced a 
royal order dated May 31, 1731, award- 
ing him half the emoluments of the 
governorship from the time of his ap- 
pointment until his arrival, and de- 
manded half of what Van Dam had 
been paid. The perquisites of the office 


were largely in the form of fees and 
Cosby had already collected a substan- 
tial amount in England. In fact, it was 
asserted that Cosby had received 6,047 
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pounds as against the 1,975 paia to 
Van Dam. Accordingly, Van Dam, his 
Dutch dander up, refused to comply 
with the demand unless Cosby would 
account for and pay over half the fees 
collected in England. 


Cosby had no slightest intention of 
doing this, but it posed a neat legal 
problem. If he brought an action at 
law in the Supreme Court of New York, 
Van Dam would have an opportunity 
to claim a share of the fees Cosby had 
collected and the decision would de- 
pend upon a local jury. A suit in 
equity, or chancery, would avoid a jury 
trial, but Cosby, as Governor, was the 
Chancellor and even he did not have 
the gall to bring suit on his own behalf 
before himself. As a way out of this 
dilemma, Cosby attempted to give the 
three judges of the Supreme Court 
equity jurisdiction by creating them a 
Court of Exchequer, and directed Rich- 
ard Bradley, the Attorney General, to 
bring an action against Van Dam in 
the King’s name. In such a proceeding 
there would be no jury ard no right to 
assert a counter-claim or set-off. 

Van Dam objected that this was il- 
legal and his position was supported 
by the Chief Justice, Lewis Morris. 
Thereupon Cosby, without the advice 
or approval of the Council, summarily 
removed Morris from office and pro- 
moted Justice James DeLancey to his 
place. The commissions advancing De- 
Lancey to the Chief Justiceship and 
Frederick Philipse from Third to Sec- 
ond Justice were expressed to be “for 
and during our will and pleasure”. 

DeLancey and Philipse decided they 
had jurisdiction to proceed, but Van 
Dam declined to plead further unless 
permitted a suit or set-off against 
Cosby, and the Attorney General took 
out a commission of rebellion against 
him, This made Van Dam’s estate sub- 
ject to seizure if he left New York, and 
two characters named Spinks and Fearn 
swore that he was nowhere to be found. 
Unfortunately for Cosby, one who 
swears can also forswear and about a 
week later Spinks and Fearn, who 
turned out to be mariners on His 
Majesty’s Ship Seaford, explained why 
they had been unable to find Van Dam. 
On the Holy Evangelists of Almighty 
God they now swore that they had not 
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left Mrs. Hawkins’ Publick House, 
where one Queen Marsh had stood 
drinks for the simple favor of signing 
a paper they didn’t understand. 


Cosby’s Opponents... 
A New Party 


By now Cosby had demonstrated 
something of a flair for giving offense. 
He had antagonized one of the most 
respected of the Dutch burghers and 
had caused many to feel, as Philip 
Livingston later put it, that “If Mr. 
Van Dam had suffered himself tamely 
to be devoured, certainly another mor- 
cell would have followed.” He had 
made a mortal enemy of Lewis Morris, 
influential man of affairs and lord of 
the manor of Morrisania. And in the 
process he had brought into the con- 
flict against him, as counsel for Van 
Dam, two of the leading lawyers of the 
Colony, James Alexander and William 
Smith. These now formed the nucleus 
of a popular party of opposition. 

The most active was James Alex- 
ander, then 42. Born in Scotland and 
heir to the title of Earl of Stirling, he 
had “risen” for the Old Pretender in 
the abortive Rebellion of 1715 and had 
come to America as an urgent health 
measure. He settled in New Jersey and 
became Attorney General and a mem- 
ber of the Couricils of both New Jersey 
and New York. His son, known as 
Lord Stirling, was to serve with dis- 
tinction as a general in the American 
Army during the Revolution. 

William Smith, six years younger 
than Alexander, was said to have come 
to New York on the same ship in 1715. 
He graduated from Yale, became an 
incorporator of Princeton, and was 
later described by the New Y ork Gazette 
as “a gentleman of great erudition and 
the most eloquent speaker in the pro- 
vince”. He teamed well with Alexan- 
der, who, “though no speaker, was at 
the head of his profession in sagacity 
and penetration”, according to Smith. 

Lewis Morris was one of the leading 
men of his time. Handsome, wealthy, 
strong-willed and able, he had grown 
more contentious with age and now at 
62 was ready to battle Cosby to the 
death. Nor would fighting a Governor 
be a novel experience. He had previ- 
ously tangled with Governor Cornbury, 
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another of the unenlightened, and had 
won. Distinguished in his own right, 
he also sired a family of remarkable 
vitality. His two sons and two of his 
grandsons became Chief Justices, a 
third grandson (Lewis) was a signer 
of the Declaration of Independence, 
and a fourth (Gouverneur) 
member of the Constitutional Conven- 


was a 


tion. 

In the earlier fight against Cornbury, 
who was a cousin of Queen Anne but 
had a penchant for embezzling funds 
raised to fight the French and Indians, 
Morris had been dismissed from the 
New Jersey Council but had been 
elected to the Assembly and had spear- 
headed the attack upon the Governor. 
Queen Anne finally found it necessary 
to remove her kinsman, who was 
promptly seized by creditors in New 
York and remained in the custody of 
the Sheriff until the death of his father 
made him Earl of Clarendon and en- 
abled him to return to England. 

The strategy seemed worth repeating 
and in October, 1733, Morris sought 
election to the New York Assembly 
from Westchester County, running 
against William Forster, a Cosby office- 
holder. The election was conducted by 
Nicholas Cooper, High Sheriff of the 
County and a Cosby henchman, who 
adopted the tactic of challenging 
Morris’ Quaker adherents on the 
ground they were not landowners. 
Everyone knew that they were, but the 
sheriff also knew that it would violate 
their religious principles to take an 
oath and he would not let them estab- 
lish their eligibility in any other way. 
In this manner thirty-eight of Morris’ 
supporters were disfranchised, but his 
margin was sufficient and he carried 
the election notwithstanding. 

By now, Alexander and his friends 
were convinced that an opposition 
newspaper was needed to publicize the 
arbitrary doings of Cosby and his 
stooges. The New York Gazette had 
been established by William Bradford 
in 1725, but bitter experience had 
taught him the peril of printing ma- 
terial not sanctioned by the authorities. 
Bradford had been a Quaker printer in 
England and had been encouraged by 
George Fox, founder of the Society of 
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Friends, to establish a printing press in 
Philadelphia, which he did in 1685. 
But a reference to “Lord Penn” in his 
first almanac brought a stern rebuke 
from the Pennsylvania Council, on the 
ground it was undemocratic. In 1689 
he was reprimanded for printing Penn’s 
charter without prior official consent, 
and in 1692 he was arrested and his 
press seized for printing the writings 
of George Keith, founder of a sect 
called Christian Quakers. His brotherly 
love exhausted, he moved to New York, 
where in due course he became “Printer 
to King William and Queen Mary” and 
an Episcopalian. With such a back- 
ground it was idle to suppose that 
Bradford’s New York Gazette would 
publish items distasteful to Governor 
Cosby. In fact, Bradford had already 
submitted to censorship. 

Zenger was younger, less inhibited 
and hungry. It was not difficult to 
interest him in starting a rival paper 
and November 5, 1733, saw the birth 
of “The New-York Weekly Journal, 
Containing the freshest Advices, For- 
eign, and Domestick”. It carried news 
from abroad and advertisements and, 
in addition, pungent local articles 
anonymously contributed by Morris, 
Alexander, Smith and others. James 
Alexander acted as behind-the-scenes 
editor, but’ the legal responsibility 
rested on Zenger as publisher. 


The Battle Begins... 
The First Skirmish 


Cosby had to be thick-skinned, merely 
to live. But the persistent necdling and 
ridicule of the Journal was sufficient to 
pierce a rhinoceros, the sting being en- 
hanced by its immediate popularity. 
On January 15, and again more point- 
edly on October 15, 1734, Chief Jus- 
tice DeLancey charged grand juries to 
investigate libels, but neither jury re- 
turned an indictment. On October 17 
the Council requested the concurrence 
of the Assembly in an order that four 
of Zenger’s papers be burnt by the 
Publick Hangman and that the printer 
thereof be prosecuted, but with due 


the House 
voted “that the said papers and request 
lye on the table”, On November 2 the 
Council directed the burning and or- 
lered the Mayor and Magistrates of 


parliamentary solemnity 


the City to attend. At first these worthies 
were disposed to argue but on reflec- 
tion they decided merely to ignore the 
whole thing and, since the Hangman 
was their employee, the burning had to 
be conducted by a servant oi the Sheriff 
with only a few members of the gar- 
rison to watch. 


In exasperation, Cosby and the Coun- 
cil now issued a warrant for Zenger’s 
arrest and on Sunday, November 17, 
1734, he was incarcerated in the muni- 
cipal pokey, where he was to remain 
until August 5, 1735. At first Zenger 
was held incommunicado, but he ex- 
hibited a better sense of humor than 
his oppressors, as evidenced by his 
“apology” to his subscribers: 


AS you last week were Disappointed 
of my Journall, I think it Incumbent 
upon me to publish my Apoligy which 
is this. On the Lords Day, the Seven- 
teenth of this Instant I was Arrested, 
taken and Imprisoned in the common 
Gaol of this City, by Virtue of a War- 
rant from the Governour, and the 
Honorable Francis Harrison, Esq.; and 
others in Council of which (God will- 
ing) yo'l have a Coppy, whereupon I 
was put under such Restraint that I 
had not the Liberty of Pen, Ink, or 
Paper, or to see, or speak with People, 
till upon my Complaint to the Honor- 
able the Chief Justice, at my appear- 
ing before him upon my Habias Corpus 
on the Wednesday following. Who dis- 
countenanced that Proceeding, and 
therefore I have had since that time 
the Liberty of Speaking through the 
Hole of the Door to my Wife and 
Servants by which I doubt not yo’l 
think me sufficiently Excused for not 
sending my last weeks Journall, and 
I hope for the future the Liberty of 
Speaking to my servants thro’ the Hole 
of the Door of the Prison, to entertain 
you with my weekly Journall as for- 
merly. And am your obliged Humble 
Servant. 


At the habeas corpus proceeding, 
Zenger gained little more than access 
to the hole in the door. Chief Justice 
DeLancey set his bail at four hundred 
pounds, of which Zenger wrote, “As 
this was Ten Times more than was in 
my Power to counter-secure any Person 
in giving Bail for me, I conceived I 
could not ask any to become my Bail 
on these terms, and I returned to Gaol.” 
But, contrary to the expectation of his 
captors, the Journal continued to ap- 
pear each Monday and his wife, who 
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previously had demonstrated marked 
ability in organizing Sunday schools, 
proved equally capable in running the 
printing business. 

On January 28, 1735, the grand jury 
having failed to indict, the Attorney 
General signed an information charg- 
ing Zenger with having published 
“false, malicious, seditious and scandal- 
ous libels”. These charges were based 
on Journals Nos. 13 and 23, neither of 
which had been burnt. One contained 
a statement that “the People of this 
City and Province think as matters now 
stand that their liberties and preperties 
are precarious, and that slavery is like 
to be intailed on them and their Poster- 
ity, if some past things be not amended, 
and this they collect from many past 
Proceedings”. The other reported an 
alleged conversation, as follows: 


One of our Neighbours (of New 
Jersey) being in Company, observing 
the Strangers (Inhabitants of New 
York) full of Complaints, endeavoured 
to persuade them to remove into Jer- 
sey; to which it was replied, that 
would be leaping out of the Frying 
Pan into the Fire; for says he, we both 
are under the same Governour . and 
your Assembly have shewn with a 
Witness what is to be expected from 
them; one that was then moving to 
Pensilvania, to which Place it is re- 
ported several considerable Men are 
removing, expressed in Terms very 
moving, much Concern for the Circum- 
stances of New-York and seemed to 
think them very much owing to the 
Influence that some Men had in the 
Administration; said he was now going 
from them, and was not to be hurt by 
any Measures they should take, but 
could not help having some Concern 
for the welfare of his Country-Men, 
and should be glad to hear that the 
Assembly would exert themselves as 
became them, by shewing that they 
have the Interest of their Country more 
at Heart than the Gratification of any 
private view of any of their Members, 
or being at all affected, by the Smiles 
or Frowns of a Governour, both which 
ought equally to be despised, when the 
Interest of their Country is at stake. 
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You, says he, complain of the Lawyers, 
but I think the Law it self is at an 
End. We see mens deeds destroyed, 
judges arbitrarily displaced, new courts 
erected without consent of the Legis- 
lature, by which it seems to me, trials 
by juries are taken away when a 
Governour pleases, men of known- 
estates denyed their votes, contrary to 
the received practice, the best exposi- 
tor of any law; Who is there in that 
Province that call any Thing his own 
«r enjoy any Liberty larger than those 
in the Administration will condescend 
to let them do it, for which Reason I 
have left it, as I believe more will. 


The references to things done by the 
Governor were based on fact. Cosby 
was known to have destroyed a deed 
from the Mohawk Indians to the City 
of Albany. He had summarily removed 
Morris from the Chief Justiceship. He 
had created a Court of Exchequer so 
as to be able to sue Van Dam without 
a jury. And, in the Westchester elec- 
tion, Quaker landowners had been de- 
nied the right to vote. But truth was 
no defense in a prosecution for sedi- 
tious libel, which was defined as “a 
written censure upon public men for 
their conduct as such”. English courts 
had taken the view that the greater the 
truth the greater the libel, and for 
many years this continued to be the 
British law. Some thirty years after the 
Zenger trial, Blackstone, in discussing 
<riminal libel (as distinguished from 
private libel suits, for damages) , wrote: 
“every libel has a tendency to the 
breach of the peace, by provoking the 
person libelled to break it: which of- 
fense is the same (in point of law) 
whether the matter contained be true 
or false; and therefore the defendant, 
on an indictment for publishing a libel, 
is not allowed to allege the truth of it 
by way of justification.” 

On April 15, 1735, Alexander and 
Smith, as counsel for Zenger, objected 
to trial before DeLancey and Philipse 
on the ground that their commissions 
as judges ran only during the “will 
and pleasure” of the Governor, where- 
as the statute required that judges be 
<ommissioned “during good behavior” 
«or, in effect, for life. This latter was a 
sore point in the colonies and involved 
the issue of whether judges should be 
independent of a governor or sub- 
servient to his will. It was not an issue 
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from which Zenger could reasonably 
expect any immediate advantage, but 
it might give ground for an appeal to 
England and, in the meantime, would 
rally public support. 


The Court’s Reply... 
The Attorneys Disbarred 

DeLancey’s reply to Smith was terse. 
“You thought to have gained a great 
deal of applause and popularity by 
opposing this Court, as you did the 
Court of Exchequer, but you have 
brought it to that point that either we 
must go from the Bench or you from 
the Bar: Therefore, we exclude you 
and Mr. Alexander from the Bar.” 
Alexander asked whether Philipse con- 
curred in this order. He did; and, 
furthermore, it was intended to exclude 
them from all legal practice in New 
York. 

This left Zenger without counsel and 
effectively warned other lawyers of the 
hazard of representing him. However, 
a layman was not permitted to plead 
for himself and the Court assigned a 
young defense attorney, John Cham- 
bers, who entered a plea of not guilty. 
Trial was set for August 4, 1735, and 
the Clerk was directed to prepare a 
jury list. 

Chambers was an adherent of Gov- 
ernor Cosby, but he performed his 
duties conscientiously. When the Clerk 
arbitrarily selected a jury panel of 
forty-eight persons who were dependent 
upon the Governor, Chambers objected 
and forced him to draw another panel 
by taking every third name in the free- 
holders book in the usual manner. As a 
result, the final jury consisted of men 
of independent mind, most of them of 
Dutch ancestry. 


After their disbarment, Alexander 
and Smith immediately sought other 
counsel and, by great good fortune, 
were able to secure Andrew Hamilton, 
in whose honor the term “Philadelphia 
lawyer” was long considered a special 
compliment. 

Andrew Hamilton was then the lead- 
ing attorney of the colonies. He was 
said to have been born in Scotland and 
to have come to the eastern shore of 
Virginia in the 1690's, but for reasons 
best known to himself kept his parent- 
age and early life a secret. In 1713-14 
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he visited England, where he was ad- | 
mitted to Gray’s Inn and to the English 
Bar, and on the occasion of this trip, 
James Logan, Secretary of the Province 
of Pennsylvania, wrote a letter of in- 
troduction to Hannah Penn describing 
him as “an Ingenious man, and, for a 
lawyer, I believe, a very honest one”, 
Thereafter he moved to Philadelphia, 
became Speaker of the Pennsylvania 
Assembly and, among other activities, 
designed the original State House, later 
to be known as Independence Hall. 
Some have said that he was eighty at 
the time of the Zenger trial, but the 
better evidence indicates that he was 
nearer sixty. In any event he was suf- 
ficiently venerable to be able to say 
things that the judges might not have 
tolerated in a man with fewer years 
and prestige. He and James Alexander 
had known each other for many years 
and, upon being approached to rep. 
resent Zenger, Hamilton immediately 
tendered his services free of charge. 
Richard Bradley, the Attorney Gen- 
eral and prosecutor, and the Judges, 
DeLancey and Philipse, expected the 
case to be cut and dried. The law 
seemed clear that truth was no defense 


























and that it was up to the judges to 
decide whether the statements consti- 
tuted seditious libel. The jury would 
have no function except to determin 
whether Zenger was the publisher of 
the offending Journals, and this could 
be proved readily through his journey- 
man and his two sons, who had been 
summoned as witnesses. 

The trial opened August 4, 1735, in 
the City Hall, then located at the corner 
of Nassau and Wall Streets. This build- 
ing, constructed in 1700, was still the 
finest in the city and later was to be 
the scene of the inauguration of George 
Washington as first President of the 
United States. On the present occasion 
it was packed to overflowing, as the 
case had aroused wide interest and 
strong emotions. 


**A Diamond”... 
Hamilton’s Argument 


The unexpected appearance of An- 
drew Hamilton for the defendant cre- 
ated a sensation, the more so as he 
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An Analysis for Lawyers: 
The New Federal Labor Statute 


by Robert M. Segal * 


ry 
| HE NEW FEDERAL labor law—the 


“Labor-Management Reporting and 
Disclosure Act of 1959”!—culminates 
a drive initiated over five years ago 
and represents a basic change in our 
federal labor laws. Spurred on by the 
revelations of the McClellan Commit- 
tee and the President’s TV message on 
labor law, the House and Senate finally 
worked out through conference com- 
mittees the measure which became law 
on September 14, 1959. Representing 
the first major change in federal labor 
policy since 1947, the new law is bas- 
ically two measures: (1) a code of 
conduct aimed at eliminating corrupt 
practices and abuses in union-employer 
relations and in the internal operations 
of labor unions, and (2) amendments 
to the Taft-Hartley Law in the field of 
labor relations. 


1. Background 

The basic federal labor law in the 
United States adopted in 1935 was the 
Wagner Act? which rested on two 
broad determinations of policy. To 
eliminate strikes for recognition and 
bargaining rights, the law recognized 
the right of self-organization and the 
right of employees to bargain collec- 
tively. It established the N.L.R.B. as 
an administrative agency to conduct 
representation elections for the purpose 
of determining majority choice and to 
prevent employer interference in the 
organizational phases of labor relations. 
At the same time, the law did not regu- 


Mr. Segal discusses in detail the provisions of the first major labor 
legislation to be passed by Congress in a dozen years. The Labor- 
Management Reporting and Disclosure Act of 1959 became law on 
September 14. Mr. Segai finds that the statute raises many legal and 
even constitutional questions and predicts that it will lead to much 


litigation. 
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late the substantive terms of employ- 
ment, the internal affairs of labor or- 
ganizations, public emergency disputes, 
nor the negotiation,* administration or 
enforcement of the collective bargain- 
ing agreements. 

Twelve years later in 1947, as a re- 
sult of the growth of union membership 
and power including specific criticisms 
of the closed 
shop and secondary boycotts, public 


of unions (i.e., “abuse” 
emergency strikes, jurisdictional strikes 
and violence) as well as a rise in anti- 
unionism, the Taft-Hartley Law was 
adopted.* Although the law still relied 
on collective bargaining, it represented 
a major shift in emphasis by indiffer- 
ence to unionization and by legitimatiz- 
ing the employer’s interest in actively 
opposing unionization. At the same 
time, it regulated some of the terms of 
the labor contract (closed shops were 
outlawed, the union shop was legalized 
under conditions, checkoffs 
were restricted, the expirations of con- 
tracts were regulated, health and wel- 


certain 


fare and pension funds were also regu- 
lated, and certain employer contribu- 


In addition, it 
provided for federal government (not 
private) injunctions in the labor field 
as well as an eighty-day injunction for 
national emergency disputes. It also 
outlawed some forms of concerted ac- 


tions were prohibited). 


tivities (jurisdictional strikes, secon- 
dary boycotts, violence and intimida- 
tion) and introduced unfair labor prac- 
Section 301, it 
provided for judicial enforcement of 
collective bargaining agreements, and 
in general, it made provisions for more 
law in the field of labor relations.® At 
the same time, with minor exceptions 
(anti-Communist affidavits, financial 
reporting and a general prohibition 
against excessive dues and initiation 
fees), it did not interfere with the in- 
ternal affairs of the labor organizations. 


tices by unions. In 


Again, twelve years later, Congress 
has passed another major measure in 
the highly emotional and dynamic field 
of labor relations—the Labor-Manage- 
ment Reporting and Disclosure Act of 
1959. The basic law is the Landrum- 
Griffin Bill,® passed by the House but 
amended in fifteen areas by the Senate 








P.L. 86-257, 73 Stat. 519, 86th Cong., S. 
1555 5 ry by the President on September 14, 
1959; or a brief analysis of the new law, see 

“Section by Section Analysis’, prepared for the 
Subcommittee on Labor of the Committee on 
Labor and Public Welfare (U. S. Senate—Sep- 
tember 10, 1959); also see House Conference 
Report No. 1147 (September 3, 1959) includin 
jn | yaa of the Managers on the Part o 
the 

2. 49 Stat. 449 (1935), 25 U.S.C., §151 et seq. 
(1940) 


3. A body of law did develop under ty 
of oe Bong + Act relative to ‘ on ONLRB. 
‘ood f . See J. H. Allison & Co N.L. 


77 ip4s) ‘and Timken Roller Bearing Co., 
N.L.R.B enforcement denied, 161 


- 500 (1946), 


January, 1960 - 


F. 2d 949 (6th Cir., 1947). See a 


1 .v. 

Mig. Co.. 118 F. 2d 187 (7th Cir. 194 A 
hittier Mills Co., 111 F. 2d 4 (5th 
1939): Heinz v. N.L.R.B wi U. 3 514 (1941) 
172, N.L.R.B., Seventeenth Hd Report, page 


Pub. L. No. 101, 80th Cong., Ist Sess., 29 
USC. A.. s 141 et seq. (Supp. July, 194 a 
5. For a criticism of this approac’ Shul- 
man, Reason, Contract, and Law eo Labor 
—— 68 Harv. L. Rev. 999. 
On July 27, 1959, — bills (H.R. 8400 
ond 8401) were — by Representatives 
Landrum and Griffin. 


~~: > 
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Conference Committee.“ The new law, 
of twenty-nine closely printed pages, 
consisting of seven major titles and 
16,240 words, not only amends parts 
of the Taft-Hartley Law but also sets 
out broad codes of practice for em- 
ployers and unions.* It interferes with 
the internal affairs of unions, regulates 
the conduct of employers, unions and 
their officers, establishes a statutory 
fiduciary relationship for union officials, 
restricts labor activities in the labor 
relations field, and further regulates 
the terms of the labor contract. At the 
same time it further weakens the de- 
velopment of a national labor policy 
by the delegation to the states of the 
cases in the “no man’s land” (i.e., 
cases in interstate commerce but below 
the dollar jurisdictional amounts set 
by the N.L.R.B.).° In general, it 
greatly expands the notion that law 
has a role to play in labor relations and 
in the rights of labor members although 
it basically leaves collective bargaining 
as the capstone of our labor policy and 
continues to recognize the right to or- 
ganize. 


2. Restrictions on Internal 
Affairs of Unions 

Although labor organizations are 
voluntary unincorporated associations 
under the law on a par with social, 
fraternal and religious organizations, 
Congress singled out this type of or- 
ganization for statutory treatment. The 
justification for regulation is expressed 
in the declaration of findings, pur- 
poses and policy of the new law, which 
provides in Section 2(a) and (b) the 
following: 


(a) ...in order to accomplish the 
objective of a free flow of commerce it 
is essential that labor organizations, 
employers, and their officials adhere to 
the highest standards of responsibility 
and ethical conduct in administering 
the affairs of their organizations, par- 
ticularly as they affect labor-manage- 
ment relations. 

(b) The Congress further finds, 
from recent investigations in the labor 
and management fields, that there have 
been a number of instances of breach 
of trust, corruption, disregard of the 
rights of individual employees, and 
other failures to observe high stand- 
ards of responsibility and ethical con- 
duct which require further and supple- 
mentary legislation that will afford 
necessary protection of the rights and 
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interests of employees and the public 
generally as they relate to the activi- 
ties of labor organizations, employers, 
labor relations consultants, and their 
officers and representatives. 


Professor Cox (while recognizing 
the dangers) in his penetrating article 
in the Harvard Law Review (72 Harv. 
L. Rev. 609 (1959) ), justifies this ap- 


proach as follows: 


First, preserving union democracy often 
involves protecting individuals and 
minorities against numerical majorities 
or an officialdom which acts with ma- 
jority assent. In the United States we 
have not been willing to trust even 
governmental self-restraint in dealing 
with basic liberties. We rely upon 
written constitutions enforced by an 
independent judiciary. A private or- 
ganization has no greater claim to 
untrammeled power. Further, labor 
unions play a more important role in 
the community than other private or- 
ganizations. Their powers are greater 
and their functions are different from 
those of a fraternal benefit association 
or social club. A corporation rarely 
affects a shareholder to the same de- 
gree that the bargaining representative 
influences the lives of employees in 
the bargaining unit. Finally, labor 
unions occupy their present position 
largely by force of law. Under the 
National Labor Relations Act a union 
which acts as the bargaining repre- 
sentative has power, in conjunction 
with the employer, to fix a man’s 
wages, hours, and other conditions of 
employment without his assent. The 





individual employee may not lawfully 
negotiate with his employer. He is 
bound by the union contract. As a 
matter of practice, if not in legal the- 
ory, the union also controls the griev- 
ance procedure through which a man’s 
contract rights are enforced. The gov- 
ernment which gives unions this power 
has the concomitant obligation to pro- 
vide safeguards against abuse. The 
most effective safeguard is legal assur- 
ance that unions will be responsive to 
the desires of the men and women 
whom they represent. 


In the first place, the new law sets 
up a detailed legislated “bill of rights” 
for members of all unions. These in- 
clude equal rights to nominate candi- 
dates and vote in elections, to attend 
meetings, to caucus, to communicate 
with legislators, to criticize the union 
and its officers and to express views 
freely, subject to reasonable rules and 
regulations of the organization. Dues 
and initiation fees can only be increased 
by secret ballot votes of all members. 
Discipline of a member, including sus- 
pension (except for non-payment of 
dues), can only be imposed based on 
certain written formalities (i.e., specific 
charges, a reasonable time to prepare 
a defense, full and fair hearing, and 
compliance with the union constitu- 
tion).1° Members are given the right 
to sue unions or officers in courts after 
four months’ of exhaustion of internal 
remedies.'! The local union must fur- 





7. See Senator Kennedy's statement in the 
ConGRESSIONAL Recorp, Thursday, September 3, 
1959, No. 154, pages 16413 et. oe. 

8. For a discussion of the existing law prior 
to the new federal law and for a general the- 
oretical justification for milder es of prac- 
tice for unions relative to admission and expul- 
sion of union members, election of union officers 
and union trusteeships, see Cox, The Role of 
Law in Preserving Union Democracy, 72 Harv. 
L. Rev. (February, 1959), 609. The recent back- 

und to the new law has also been sum- 
marized by the Bureau of National Affairs as 
follows: 

It was the disclosures of the McClellan 
Committee that produced action on a 
labor control law by a Congress that 
nearly all election analysts a year earlier 
had labeled the most “liberal” and the 
most friendly to labor since the middle 
‘thirties. It was these disclosures that 
weakened the voice of labor unions, and 
strengthened that of business, in the in- 
tensive lobbying that accompanied con- 
ame Fs oe bill in bo : = + of 
ongress. was apparent public re- 
action to these disclosures, fanned by a 
powerful and dramatic appeal to the 
nation by President Eisenhower, that 
brought ultimate passage of a law con- 
siderably ‘“‘tougher’’ than the bills re- 
rted out by the House and Senate 
bor Committees. 

The McClellan Committee looked into 
the activities of a dozen unions, but its 
major preoccupation was with the Inter- 
national Brotherhood of Teamsters. There 
is a parallel in the Act itself. While its 
impact extends to all unions and all em- 
ployers, many of its provisions have 
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“Teamsters” written all over them. These 
include explicit rules as to eligibility of 
union members to vote and run for office 
in union elections; an entire Title of the 
law devoted to trusteeships; and an 
amendment to the Taft-Hartley Act mak- 
ing it unlawful to demand from the 
operator of a truck a fee (other than 
wages) for unloadi or handling the 
truck's cargo. [BNA, & Lasor REForRM 
Law (1959) 1-2 (1952); see also 3-5. See 
also CCH, Tue New Lasor Law or 1959 
witH EXpLaNaATions (1959) 9-14 (1959).] 


9. NLRB, Twenty-Tarrp ANNUAL . REPORT 
(1958) page 8; for the “no-man’s land” cases, 
see San Diego Building Trades Council v. Gar- 
mon, 79 S. Ct. %73_ (1959); Guss v. Utah Labor 
Relations Board, 353 U. S. 1 (1957). The Court 
has, however, held that the Board may not 
refuse to exercise jurisdiction over an entire 
industry as a class. Office Employees v. Labor 
Board, 353 U. S. 313 (1957); Hotel Employees 
Local v. Leedom, 358 U. S. 99 (1958). 

10. In light of the detailed requirements of 
the new law relative to discipline of a union 
member, it can be argued that Section 8(a) (3) 
of the Taft-Hartley Law (49 Stat. 542 (1935) as 
amended, U.S.C. §158(a) (3) (1952) limiting 
discharges from employment to non-payment 
of dues should be repealed, for the new law 
ave adequate protection against the abuse of 

isciplinary power. At the same time, Section 
8(a) (3) denies a union the power to use the 
union shop as a means to discipline wildcat 
strikes, espionage for a dual union or for the 
employer or for membership in the Communist 
Party. See Cox, op. cit. 623-4. 

11. For a criticism of the procedures of the 
new law, see ator Morse’s statement in 
Conc. Recorr (September 3, 1959) pages 6-11. 
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nish a copy of the collective bargaining 


agreement to each requesting employee 
covered by it and must inform all its 
members about the provisions of the 
new law. Any person whose rights are 
violated can bring a civil suit in the 
federal court.!2 Furthermore, it is a 
crime for any person to use force or 
threats to restrain, coerce or intimidate 
or interfere with any union member 
exercising any of his rights in the new 
law. 

In addition, union elections are reg- 
ulated both as to frequency, procedure 
and qualifications.'* National and in- 
ternational unions must elect officers at 
least once every five years, either by 
secret ballot of the membership or by 
a convention of delegates elected by 
secret ballot. Local unions must elect 
officers by secret ballot at least once 
every three years after at least fifteen 
days of written notice mailed to each 
member. Proxy voting is prohibited. 
Nominations are not so governed, but 
reasonable opportunity must be given 
for nominations and every “member in 
good standing” is eligible to be a can- 
didate subject to “reasonable qualifica- 
tions uniformly imposed”.'* Union 
funds cannot be used to promote any 
candidate but can be used for notices 
and expense of the election. Candidates 
can inspect membership lists once, have 
equal facilities for the distribution of 
their literature at their own expense, 
and have observers present at the cast- 
ing and counting of the ballots, which 
must be preserved for one year. In 
addition, the provisions of the union 
constitution not inconsistent with the 
new law must also be complied with in 
elections. 


At the same time, there are statutory 
restrictions on eligible candidates. Per- 
sons convicted of certain specified 
crimes (felonies and violations of cer- 
tain sections of the new law) or persons 
who have been members of the Com- 
munist Party are prohibited from hold- 
ing union office or staff employment or 
being a labor relations consultant for 
a period of five years following the 
termination of party membership, crim- 
inal conviction or the end of the im- 


prisonment. Furthermore, every union 
officer and employee handling funds 
nust be personally bonded by a surety 


company, authorized by the Secretary 
of the Treasury as an acceptable surety 
on federal bonds, “for the faithful dis- 
charge of his duties” in an amount not 
less than 10 per cent of the funds 
handled by him. In addition, every 
representative of a union or health and 
welfare trust must be similarly bonded, 
and the law can be read to require 
employer trustees to be bonded on the 
same terms.!5 

Union. officials and agents are placed 
under a fiduciary duty to the members 
by the statute which restates the com- 
mon law applicable to trust relations. 
Not only are all conflict of interest 
transactions prohibited but exculpatory 
clauses in union constitutions are 
voided. Aggregate loans in excess of 
$2,000 to union officers are prohibited, 
and unions (and employers) cannot 
pay the fines of any officer or employee 
convicted of any wilful violation of the 
new law. Union officials must hold the 
union money and property “solely” for 
the benefit of the organization and its 
members. Not only are they bound to 
follow the constitution and by-laws of 
the labor union relative to the union 
funds and property but they are liable 
for acts of omission as well as acts of 
commission, for they are regarded as 
trustees considering “the special prob- 
lems and functions of a labor organi- 
zation”.'® Union officers can be per- 
sonally sued for personal profits result- 
ing from their position, and if the 
union refuses to sue, the individual 
member can bring an action in any 
federal or state court for the benefit 
of the union after court approval on 
an ex parte application. The court may 
allot a reasonable part of any recovery 
to pay the counsel fees and the plain- 
tiffs expenses. 

Penalties for violations of the bill of 
rights and election sections vary. A 
member denied any of his “bill of 
rights” can sue in the federal court and 
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also retains all his other existing rights 
(relative to conduct prior to elections) 
under the union constitution, state and 
federal laws. Interference with the 
statutory rights of individuals through 
threats or violence is made a federal 
crime. Once an election is held, the 
aggrieved member can only complain 
to the Secretary of Labor after three 
months of exhaustion of the internal 
union remedies; the Secretary of Labor 
investigates election complaints and if 
he finds probable cause to believe that 
a violation has occurred and is un- 
remedied for sixty days, he must bring 
a civil action in the federal court. The 
court will set aside elections and order 
a new election under the Secretary’s 
supervision and regulations if it finds 
upon a preponderance of the evidence 





12. Whether an aggrieved member may sue 
at once, or may under Section 101(a) (4) of the 
new law be required to exhaust internal reme- 
dies not to exceed four months is unclear. See 
statement of Senator Kennedy in 105 Cone. Rec. 
16414. 

13. In explaining these provisions, the Senate 
Committee report makes it definite that states 
are precluded from imposing requirements on 
unions for conducting elections of officers with 

eater uency an provided for in the 

ederal law. The report stressed the need for 
uniformity in laws governing union elections 
pointing out that many unions function in sev- 
eral states. See CCH, op. cit., pages 36-37. 

14. The act casts some doubt on the question 
whether nominations must be held at a general 


January, 1960 - 


membership meeting as distinguished from the 
more representative practice of meetings by 
sections, crafts, shops or classification. See 
Section 401 (e). 

15. Section 502(a) of the new law provides 
in part as follows: “Every officer, agent, shop 
steward, or other representative or employee of 
any labor organization . . . or of a trust in which 
a labor organization is interested, who handles 
funds or other pro) y thereof shall be bonded 
for the faithful d e of his duties.” For 
a criticism of the bonding requirements, see 
Morse. op. cit., ies 10-11. 

16. See Senator Kennedy’s remarks in 105 
Conc. Rec. 16415. This raises many questions 
relative to union loans to other unions on 
strike, gifts to charities, etc. 
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that (1) the election was not held with- 
in the prescribed time limits or (2) the 
violation may have affected the results 
of the election. At the same time the 
challenged election is presumed valid 
pending a final decision except that a 
<ourt directed election will not be 
stayed, pending appeal; the court also 
has power to take action (i.e., appoint- 
ment of a temporary receiver) to pre- 
serve the union’s assets. In addition, 
if the union’s constitution does not pro- 
vide adequate procedures (i.e., as de- 
termined by rules and regulations pro- 
mulgated by the Secretary) for the re- 
moval of officers “guilty of serious 
misconduct”, a charging member after 
three months of exhaustion of internal 
union procedure may file a complaint 
with the Secretary of Labor who holds 
a hearing and can have the guilty offi- 
«er removed by a secret ballot election 
of the membership. In addition, the 
Secretary can bring a federal court 
«ase as provided in election cases. Al- 
though embezzlement of union funds 
is already a state crime, the new law 
also makes it a federal crime. 

Union trusteeships are also regulated 
but are not prohibited, for their in- 
dlispensability is recognized.'* They can 
be established only in accordance with 
the union constitution and under broad 
general standards (i.e., to correct cor- 
ruption or financial malpractice, to in- 
sure the performance of labor agree- 
ments, to restore democratic procedures 
or otherwise carrying out the union’s 
legitimate objectives). During the first 
eighteen months, they are presumed to 
be valid if established according to the 
procedural requirements of the consti- 
tution and authorized or ratified after 
a fair hearing by the international 
union; but detailed reports (which are 
made public) must be filed with the 
Secretary subject to criminal penalties. 
During the trusteeship, delegates can- 
not vote in national elections unless 
they have been chosen by a secret 
ballot vote of all members in good 
standing, and the funds of the trusteed 
local cannot be transferred. Enforce- 
ment of this section can be brought in 
the federal court by any member, or 
by the Secretary of Labor upon writ- 
ten complaint of any member. In ad- 
dition, the member has all his present 
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rights and remedies at law or in equity 
until the Secretary files a complaint in 
the federal court, whose jurisdiction 
becomes exclusive and whose final judg- 
ment is res judicata, which should help 
to produce uniformity in this area. 


3. Reporting 

Five different types of reports are 
specified by the new law. Unions are 
required to make two detailed reports. 
Ninety days after September 14, 1959, 
unions must file with the Secretary of 
Labor a copy of their adopted consti- 
tution and by-laws and a signed report 
giving details of the internal union 
procedure and operation. In addition, 
constitutional changes and a detailed 
financial report must be filed annually 
with the Secretary. The report is avail- 
able to every union member, who can 
also “for just cause” obtain a state or 
federal court order to examine the de- 
tailed basic books and records of the 
union. In such a suit, the court may 
require payment by the defendant of 
the plaintiff's attorney’s fees and costs. 
At the same time, the present financial 
filing and anti-Communist affidavit re- 
quirements (Sections 9(f) (g) and 
(h)) of the Taft-Hartley Law are 
repealed. 


Every union officer and employee in- 
dividually has to file annual reports if 
he is involved in enumerated conflict of 
interest transactions. These include any 
loans, payments, reimbursements, spe- 
cial discounts and other financial trans- 
actions (except listed securities) which 
he or members of his family had with 
an employer whose employees his labor 
union represents or is seeking to repre- 
sent. 

Employers must also make annual 
financial reports signed by the com- 
pany officers if they have engaged in 
enumerated transactions. These include 
payments or loans to officers, agents or 
employees of unions, and payments or 
expenditures made to “persuade, inter- 
fere with, restrain or coerce” employees 
in their rights to organize and bargain 
collectively, or to obtain information 
concerning union activities. In addi- 
tion, the employer must report any 
agreement with, and payments relative 
to labor activities to, any independent 
labor relations consultant. The latter 
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has to report to the Secretary of Labor | 


within thirty days any agreement he 
has with an employer whereby he is to 
persuade employees or to furnish in- 


formation relative to labor and union | 


activities; the report also contains spec- 
ified financial data. Excepted from 
these provisions are advice to the em- 
ployer, or representing the employer 
before any court, administrative or ar- 
bitral tribunal or engaging in collective 
bargaining on behalf of the employer. 
The law also declares that nothing in 


the act shall require an attorney to | 
include in any report any information } 


lawfully communicated to him by any 
of his clients in the course of a “legiti- 
mate” attorney-client reiationship. 

The reports filed with the Secretary 
of Labor are public information and 
can be published. He is also given the 
power to make rules and regulations 
prescribing the report forms and rea- 
sonable provisions for inspection, ex- 
amination and furnishing of copies on 
request. The detailed records must be 
maintained for five years after filing of 
the report. Failures to file or the wilful 
making of false statements or destroy- 
ing of records are made criminal of- 
fenses carrying a fine up to $10,000 or 
imprisonment up to one year, or both. 
In addition, the Secretary of Labor 
has power to bring civil suits “for such 
relief (including injunctions) as may 
be appropriate”. At the same time, the 
Secretary has broad powers to make 
investigations to determine whether 
any person has violated or is about to 
violate any provision of the act (other 
than the “Bill of Rights” or the Taft- 
Hartley amendments). He is author- 
ized to make arrangements for cooper- 
ation with other government agencies 
and he has power to enter union and 
employer offices, inspect books and rec- 
ords, and to subpoena in accordance 
with the provisions of Sections 9 and 
10 of the Federal Trade Commission 
Act (15 U.S.C. $§49 and 50). 


(Continued on page 102) 





17. Bes te of George Meany, President 
of the A.F.L.-C . before the Senate Subcom- 
mittee. Heusines on Union Financial and Ad- 
ministrative Practices and Procedures Before 
the Subcommittee on Labor of the Senate Com- 


mittee on Labor and Public Welfare, 85th Cong.. 
2d Sess. 62-70 (1958). See also Cox, op. cit., 
635-644. 
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Mr. Burns, the author of this article (or perhaps we should say 
the alleged author of this article) became suspicious of the “Tennessee 
Williams” plays after reading recent articles in the Journal about the 


identity of Shakespeare. After 2 


review of the few facts known about 


Williams’ life and a study of the plays themselves, Mr. Burns concludes 


that the man who calls 


himself *“‘Tennessee Williams” could not 


possibly have written The Glass Menagerie, A Streetcar Named Desire, 


Summer and Smoke and so on. 


by Gerald Burns * of the New York Bar (New York City) 


I AM CERTAIN that everyone inter- 
ested in the substance of the matter has 
been immensely gratified by the ap- 
pearance in the AMERICAN Bar Assocl- 
ATION JOURNAL for March, 1959, of an 
article by Charlton Ogburn of the New 
York Bar entitled “A Mystery Solved: 
The True Identity of Shakespeare”. 

Others before Mr. Ogburn, it is true, 
have advanced Edward de Vere, 17th 
Earl of Oxford, as the true creator of 
the inspired “Works”, but they have 
commonly displayed the layman’s un- 
fitness of mind in attempting to grapple 
with the evidence available: as one of 
the unfortunate consequences, their 
conclusions have been vulnerable to 
attack by those who have urged accept- 
ance of Bacon, Marlowe, Jonson or 
Elizabeth as the author and advanced 
arguments of seemingly equal merit in 
defense of the title of these persons. So 
rational truth has been confused with 
rational fantasy. Passion and prejudice 
have confounded the matter. The dia- 
mond, although mined, has lain amidst 
the gravel. 

Fortunately, however, Mr. Ogburn 
is no layman but a member of the Bar, 
highly skilled in the craft of selecting 
only what is material to the issue and 
evaluating it in the clear light of rea- 
son, unstained by passion, prejudice or 


preconception. 

His method—if one may so presump- 
tuously allude to the dynamic aspects 
of his scholarship—has been dramat- 
ically forthright and unequivocal: by 
correlating the wealth of intrinsic evi- 
dence provided by the text of the plays 
themselves with the fragmentary ex- 
trinsic evidence which remains, Mr. 
Ogburn has been able first to demolish 
the myth of authorship of the plays by 
an Elizabethan butcher’s boy and grain 
merchant, i.e., William Shacksper, of 
Stratford, and then, by a series of bril- 
liant inductions, to establish the true 
identity of the divine genius. 

Mr. Ogburn’s unique contribution, 
apart from those other qualities of his 
mind to which allusion has been made 
supra, is his grasp of the vocabulary of 
the English common law and the cast 
of mind characteristic of the lawyer of 
the seventeenth century: indeed, as we 
have been advised, it was “the numer- 
ous references to the law and the fre- 
quent use of legal terminology in the 
plays of Shakespeare” which first pro- 
vided Mr. Ogburn with sufficient evi- 
dence on which to ground the proposi- 
tion that the true author was, like 
himself, a member of the Bar. 

“The dramatist”, he tells us plainly 
at the commencement of his proof, 
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“was obviously a trained lawyer” in 
whose plays there is ample evidence of 
his keen grasp of fundamental legal 
knowledge. 

He offers a profusion of examples. 

“In King Lear”, he reminds us, 
“Gloucester, wishing to legitimatize his 
bastard son, Edmund, says, ‘! will work 
the means to make thee capable,’ which 
a lawyer would understand as meaning 
to make him capable of inheriting.” 
(Italics mine.) 

“In The Comedy of Errors one of 
the characters speaks of ‘fine and re- 
covery”, Mr. Ogburn notes, “an ex- 
pression also used in several other 
plays. Today,” he adds pointedly, “law- 
yers scarcely know the meaning of ‘fine 
and recovery’. ..” (Italics mine.) 

Further— 

“In The Taming of the Shrew, 
Shakespeare speaks of the Leet, which 
in that day was a court of criminal 
judicature” roughly comparable with 
our Court of General Sessions. 

There is, indeed, such evidence as 
only a man engaged in the practice of 
law could obtain: the dramatist speaks 
plainly of his colleagues as men who 
“... strive mightily, but eat and drink 
as friends”. 

Nor, although disciplined to the 
rigors of meticulous scholarship, does 
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Mr. Ogburn fear to risk the blazing 
generality by whose light we discern 
truths whole. 

Let him speak for himself: 

“The chronicle plays are saturated 
with feudal atmosphere and the code of 
chivalry. Walt Whitman wrote that they 
were ‘conceived out of the fullest heat 
and pulse of feudalism’, obviously writ- 
ten ‘by one of the wolfish earls or a 
born descendant and knower.’ Edward 
de Vere, 17th Earl of Oxford, was 
descended from a long line of feudal 
lords. A knowledge of the dramatic 
events of his life illuminates and en- 
hances the meaning of the plays and 
the sonnets. Upon the theory that they 
were written by the grain-dealer at 
Stratford the sonnets are meaningless. 
The plays demonstrate an aristocrat’s 
indifference to money and preoccupa- 
tion with honor, both characteristic of 
Oxford. The penny-pinching Stratford 
man had a neighbor committed to pris- 
on as surety for a debt of a few shil- 
lings. Shakespeare’s vocabulary com- 
prised more than 17,000 words; and he 
coined 5,000 words for the English 
language, many from Greek and Latin 
roots. It is fantastic to attribute such a 
capacity to the grain-dealer from Strat- 
ford.” 

And so he concludes the proof. 

It is not, however, the purpose of 
this monograph to recommend to the 
reader’s respectful attention the prod- 
uct of Mr. Ogburn’s scholarly labors: 
his stimulating achievement is its own 
best advertisement. 

Rather, an attempt has been made 
here to define those methods of scholar- 
ship which he has so effectively em- 
ployed in the hope that they might 
prove equally serviceable in illuminat- 
ing another matter, a matter which, 
with the appearance on Broadway of 
the drama Sweet Bird of Youth—a 
presentation receivéd by the journal- 
istic critics with some questioning—has 
become crucial. 

I refer, of course, to the perplexing 
question of authorship of the expand- 
ing group of rather curious plays to 
which we have been introduced during 
the last fifteen years, beginning with 
the comparatively naive and academ- 
icaliy stylized Glass Menagerie and 
represented currently, of course, by 
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Sweet Bird. 

Is it not possible that, adopting Mr. 
Ogburn’s modus operandi, we too may 
expose untenable fantasies and, by 
piercing the haze of half truths and 
deliberate deceits which have obscured 
the matter, reveal the truth? 


William Williams... 
The Known Facts 

It is widely known, of course, that 
authorship of the plays! has been 
formally attributed to a gentleman still 
existent whose name is represented to 
be “Tennessee Williams”. 

We are fortunate in having available 
considerable information respecting 
this person, his antecedents, the events 
of his life and his physical appearance: 
while some of these data have unques- 
tionably been tampered with and still 
more of them are unquestionably false, 
having been manufactured to serve the 
maker’s purpose, it would be well to 
exhibit and dispose of them as briefly 
as possible so that we may proceed to 
a consideration of the more persuasive 
evidence contained in the works them- 
selves. 


There are records available to indi- 
cate that a certain “William Williams” 
was born in or about the year 1914 in 
the Rectory of the Episcopal Church in 
Columbus, Mississippi, a semi-rural 
community at that time boasting about 
9,000 souls and lying along the banks 
of the Tombigbee River. 


Information respecting “William 
Williams” during the early years of 
the boy’s life is, however, fragmentary ; 
and the difficulty of our search for the 
truth is further complicated by the 
comparative commonness of his name. 
Apropos of this matter I call to your 
attention the following epistle ad- 
dressed to the instant author by an 
elderly resident of Columbus with 
whom a correspondence had been in- 
itiated respecting the “seed press” in- 
cident described by him: 


Dear Mr. Burns: 

I got your Jetter and sure was glad 
to here [sic] from you. 

Yes I sure did have one time deliver- 
ing for me a kid named Bill Williams 
only I had to let him go on account of 
he was kind of puney [sic] and had 
trouble with dogs I mean they used to 
run after the bike and he wuld [sic] 
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throw them the meat to get away and 
you know you can’t just let that go on. 

I ast [sic] my wife about the one 
who got caught behind the seed press 
and she says it culd [sic] of been the 
same kid only she thinks his name was 
Burt. The teacher’s name was Miss 
Darling. 

I hope this helps you sum [sic] and 
I hope Bill didn’t get in no serious 
trouble as I see you are a lawyer be- 
cause he was good intentioned anyways 
and I forgot all about the meat. 

Yrs. 


(Name withheld) 


There are records in the County 
Courthouse of an action brought by 
the People against one “Warty” Wil- 
liams on the charge of having removed 
without warrant from a field not owned 
by him a quantity of watermelon and 
cantaloupe; and there is a picture re- 
priated in the Columbus Commercial 
Dispatch for January 18, 1923, pur- 
portedly taken at a raccoon hunt south 
of the community in which two boys 
referred to as “the Williams boys” are 
observed looking back at the camera. 
Apart from this, the record is bare. 


There is no further acceptable evi- 
dence of the activities of “William Wil- 
liams” until the early 1930’s, when a 
young man claiming to be the same 
person appears as a student at George 
Washington University in St. Louis, 
Missouri. 

At this time, however, he is known 
as “Tennessee” Williams.” 


During the intervening years it is 
supposed that the individual now iden- 
tifying himself as “Tennessee” Wil- 
liams had begun to compose poetry and 
dramatic pieces. Indeed, we are told 
that some of this work was presented 
to the university and there performed 
by certain students. 


I have taken considerable trouble to 
locate the person under whose aegis 
this production was allegec:, arranged 
and offer the following item from my 
correspondence with him. The careful 
reader will observe that, again, the 
question is raised: “Are we talking 
about the same man?” 








1. Glass Menagerie, Streetcar Named Desire, 
Summer and Smoke, The Rose Tattoo, Camino 
Real, Orpheus Descending, etc. 

2. The substitution of the name of the mid- 
dle-Southern state for his proper name is a 
circumstance which he has nm unwilling to 
= beyond remarking, shortly, to a per- 
sistent questioner from the New York Times 
that he “thought it was a good idea”. 
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Dear Sir: 

Your persistent inquiries regarding 
any “Williams” 1 may have had in my 
drama classes “during the early 1930's” 
would, without more, lead me to be- 
lieve that you are a practical joker, or, 
as an alternative, a participant in some 
curious variety of television “quiz” 
game. As you must realize, “Williams” 
is an extremely common name: by 
rough guess I would say that I had one 
hundred students named “Williams” in 
my classes during the period specified 
and that the first name of approxi- 
mately half these was “William”. The 
addiction of parents to such redundan- 
cies in nomenclature never ceased to 
astonish me. 

In view of your position as a member 
of the Bar, however, I must trust that 
good sense and some worthy purpose— 
perhaps the execution of the terms of a 
will?—have necessitated your inquiry, 
and so I shall try to respond to your 
questions by recalling briefly those of 
the name whose plays were produced 
in the course of class work. 

There was Malamud Williams. The 
central characters of his plays were 
moody and impoverished (or perhaps I 
should say “impoverished and so— 
moody”) young men who, in their bat- 
tle against some social injustice (e.g., 
dismissal from employment as attend- 
ant at a filling station), met death 
brutally and unjustly, as at the hands 
of company union thugs. 

There was Millicent Williams. Her 
heroines most commonly were garru- 
lous females who found themselves in 
situations which required them to deal 
patiently with preternaturally stupid 
men. 

There was Jack—or Jake?—Wil- 
liams, whose work, I regret to say, was 
not suitable for classroom presentation 
and who was dropped from the rolls 
for certain offensive remarks delivered 
sotto voce to Miss Millicent Williams 
respecting the probable nature of her 
after-school employment. 

There was a Michael or Matthew (or 
perhaps Martin) Williams. I believe 
this Williams was the one who has 
since enjoyed considerable success in 
writing motion pictures built around 
events in the lives of cowboys. 

This really does exhaust my memory, 
and I must advise you, therefore, that 
any further inquiries from you must be 
ignored. 


Most sincerely, 
(Name withheld) 


The years between his attendance at 
George Washington University as a 
student and his appearance in New 
York as the purported author of The 
(lass Menagerie are as poorly docu- 


mented as his earlier life. 

Indeed, we know little more than 
that after Miss Laurette Taylor had 
made her brilliant appearance in the 
role of Amanda in that play, when the 
cry of “author” was raised, after a long 
interlude (1 italicize, stressing the sig- 
nificance of the delay), a very nervous 
and rather stoutish young man, unpre- 
possessing in the extreme, was thrust 
forth into the limelight. 

This was “Tennessee Williams”. 

By what means he accomplished the 
journey from the cloistered retreats of 
George Washington University more 
than a thousand miles and a decade 
away to the stage of that Broadway 
theater has never been satisfactorily ex- 
plained. The legend, subsequently cre- 
ated by paid publicists, of years of 
struggle in obscurity followed by sud- 
den success adds nothing factual to the 
record and does little more than dem- 
onstrate the leanness of imagination 
with which persons of that calling are 
ordinarily endowed. 

Indeed, since that day in 1945, what 
we have learned of Mr. Williams that is 
verifiable has been pitifully little; and 
most of this information, I must con- 
jecture, suggests the behavior of a man 
fleeing from the public scandal that 
must erupt following the inevitable 
revelation of his imposture. 

He has grown a moustache. 

He has travelled widely, disappear- 
ing for many months on each occasion 
before reappearance, as though by re- 
call, with a draft of a new play. 

He has modified the manner of his 
diction as though to disguise his ante- 
cedents by conforming to the modes of 
the English. 

He has undertaken psychoanalysis. 

Yet, as each play has appeared he 
has not scrupled to claim authorship. 

Is he in fact the author? 

Indeed, does sufficient evidence exist 
to support the mere inference that he 
may be? 

The question implies its own answer. 

Can we suppose that a man of such 
narrow experience whose personal life 
—if our records are accurate—is re- 
plete with cotton field amours, irre- 
sponsible servitudes and, at best, in- 
eptly conceived dramaturgic products 
could create so gentle and beautiful a 
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character as Laura of The Glass 


Menagerie? 

Is it credible that this mustachioed 
bravo, who chose the grotesque sobri- 
quet of “Tennessee”, could also have 
conceived the fragile delicacy of a 
Blanche Dubois of Streetcar or Rosa of 
Rose Tattoo? 


Is it less than self-delusion to imag- 
ine that this confessed neurotic whose 
flight (if that was he) from the curs 
that beset him as he moved about 
Columbus years ago to deliver pack- 
ages of meat for his employer still con- 
tinues, now on a flight from conscience 
to which no gobbets of flesh save his 
own may be thrown—is it less than 
self-delusion to imagine that this man 
is the true author? 

The supposition is fantastic. 

There is not one iota of evidence to 
support it. 

We are faced, then, with the central 
question which it is the purpose of this 
monograph to attempt to answer: What 
is the true identity of “Tennessee Wil- 
liams”—or, to put the matter bluntly, 
“Who is the author of the plays offered 
to the public in that name?” 

To answer that question we must 
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look to the plays themselves. 


The Real Truth... 
A Woman Is the Author 

It is quite clear that the true author 
of die Werke is a woman. 

There is ample and incontrovertible 
evidence in the text to support this 
contention. 

Consider the following extracts: 


Stetia: But ahere are things that hap- 
pen between a man and a woman in 
the dark—that sort of make everything 
else seem—unimportant. [Italics mine. ] 


The bittersweet mélange of romance 
and practicality summed up so mag- 
nificently in the single word “seem” 
could have been understood only by a 
woman. A man, consumed by his pas- 
sion, might have written simply “. . . 
that sort of make everything else unim- 
portant .. .” omitting the crucial limi- 
tation—or even “. . . that really are 
the most . . .” emphasizing solely the 
erotic aspects of the intimate encounter. 
Again: 


Biancue: Understand French? 
Mitcu: (Heavily) Naw. Naw, I— 
Briancue: Voulez-vous vous coucher 
avec moi ce soir? Vous ne comprenez 
pas? Ah, quelle dommage!* 


Who but a woman would respond so 
intensely to the conflict of modesty and 
reticence with the beauty of desire that 
she must frame her thoughts in French, 
the traditional language of love? The 
reader may decide for himself what 
words a man might have put in the 
mouth of his character in this highly 
charged situation! 

And yet again, from the same scene 
—the sharp, feminine eye for detail— 
as cold and precise as the sweep of a 
surgeon’s scalpel— 


Mitcu: A man with a heavy build has 
got to be careful of what he puts on 
him so he don’t look too clumsy. 


Reserve, delicacy, insight—these are 
the sure signs of the hand of a woman 
at work. 


Who Is the Author? ... 
A “Hidden Message”’ 

But to answer one question is simply 
to pose others: What kind of woman is 
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at work here?—-why does she not re- 
veal her identity to us at once ?—-what 
is the hidden message of the plays? 


The plays tell us that the answers are 
but pieces of the same puzzle. 


Let us examine closely a few signifi- 
cant fragments: 
From Glass Menagerie 


Tom: Don’t grab at me, Mother! 
AMANDA: Where are you going? 
Tom: I’m going to the movies! 


And, later, from the same play: 


AMANDA: Where do you go nights? 
Tom: I go to the movies. 

Amanpa: Why do you go to the movies 
so much,* Tom? 

Tom: I go to the movies because . . . I 
like adventure. 

AMANDA: But, Tom, you go to the 
movies entirely too much! 

Tom: I like a lot of adventure. 


And from Streetcar: 


MitcH: Where’s Stanley and Stella 
tonight? 

BLANCHE: They have gone out. With 
Mr. and Mrs. Hubbel upstairs. 

Mitcu: Where did they go? 
BLancue: I think they were planning 
to go to a midnight prevue at Lowe’s 
State. 

Mitcu: We should all go out together 
some night. 


Why does this repeated insistence 
upon the 
value and unquestioned social accepta- 
bility of the “movies” run through the 
plays? Why, in December, 1947, the 
year Streetcar opened in New York, 


significant entertainment 


was its audience urged with a direct- 
ness usually observed only in adver- 
tisements, to “all go out together some 
night” to the movies? 

I think there is no doubt that what 
we are seeing is a skilful use of the 
living theater for propaganda purposes, 
and I think there is no doubt that the 
propagandist is one whose fortune and 
fate are tied up inextricably with Hol- 
lywood, 

Can we doubt this, observing the 
purposeful development of the drama- 
tist’s mind as the years pass and tele- 
vision becomes a more and more pow- 
erful giant in the entertainment world? 

Watch the almost contrapuntal play 
of themes: 

—A growing insistance that the day- 
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live is a shattered city filled with horror 
and lust, in which all efforts are futile 
and through which we must all move, 
meekly or violently, toward a meaning- 
less death. 

—A warning that we must not select 
the wrong escape from this fearsome 
reality: 


Bic Mama: I can’t stand TV, radio was 
bad enough but TV has gone it one 
better, I mean—one worse! 


—Finally, triumphant 


Bic Dappy: (To his son) You tell me 
why you drink and Ill hand you one. 


If we would know the true identity 
of “Tennessee Williams” we must find 
the flesh and blood woman whose hand 
wrote that line. 

I submit that the search is not a 
dificult one nor the motive of the 
author’s passionate attempts to send 
everyone “to the movies” difficult to 
discern. 

I mean, the true author of the Ten- 
nessee Williams cycle is Mrs. Sol Perl- 
stein of 639 West 197th Street, the 


Bronx, whose business is pre-aging the § 


nuts and candy bars dispensed only by 
machines in the darkened inner lobbies 
of motion picture theatres and who—be 
it said to her immense credit—has not 
been willing to sit by idly and watch 
the market for her products disappear. 

The evidence supports this conten- 
tion: reason demands it. 

To attribute the plays to the person 
commonly named as their author is 
fantastic. 

To Mrs. Perlstein, for her 
splendid effort—although, as her latest 
work seems to indicate, she may feel it 


then, 


to have been in a hopeless cause—our 
congratulations. 

To Mr. “Tennessee Williams”, for 
whom we cannot but hope this publica- 
tion of the facts will ultimately be less 
a source of embarrassment than of 
profound personal relief—a modest ad- 
monition: “Not in the prize but in the 
strength to strive the honor lies!” 





3. “Do you wish to lie yourself down with 
me this evening? You do not understand? Ah, 
what shame!” 

4. In the first published edition this line 
read: “Amanpa: Why do you go to the movies 
so often, Tom?” 
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The Report of the 


by Robert G. Storey ° 


We ARE CALLED upon here to 
pass tentatively upon one of the burn- 
ing issues of our time—the propriety 
and validity of the Rules and Proceed- 
ings of the Civil Rights Commission.”! 
Many observers would not agree with 
this evaluation of an issue on proce- 
dural matters, more might not agree 
with the court’s conclusion, but few 
would disagree that the civil rights of 
all of our own people in these United 
States is one of the burning issues of 
our time. 

Today, we are caught up in a dynamic 
challenge to our own democratic ideol- 
ogy—an ideology which revolves about 
the basic Christian concept of the es- 
sential dignity, rights and responsibili- 
ties of the individual person in an or- 
ganized society. As we face this chal- 
lenge, we should consider how well our 
practices exemplify the recognition of 
this concept. 

Charges, counter-charges, defense and 
denials of deprivations of civil rights 
have long been asserted.2 And, con- 
sonant with the basic tenets of a govern- 
ment of laws and not of men, the din 
and clamor of this strife resulted in 
mounting pressures for legislative reso- 
lution of civil rights problems. Because 
“the complexity of the subject matter 
demands greater knowledge and under- 
standing of every facet of the prob- 
lem”,* the Commission on Civil Rights 


Commission on Civil Rights 


Mr. Storey, the Vice Chairman of the Commission, has written this 
account of the Commission on Civil Rights, its operations and per- 
sonnel and its Report, for his fellow lawyers. Working in a highly 
controversial field, the Commission was continued for another two 
years by one of the last measures enacted during the First Session of 
the 86th Congress. Mr. Storey points out that lawyers have a special 
responsibility for leadership in the resolution of the problems pointed 


up by the Commission’s Report. 


of the Texas Bar (Dallas) 


was created. The Commission was di- 
rected to 


(1) investigate allegations in writing 
under oath or affirmation that certain 
citizens of the United States are being 
deprived of their right to vote and 
have that vote counted by reason of 
their color, race, religion, or national 
origin; which writing, under oath or 
affirmation, shall set forth the facts 
upon which such belief or beliefs are 
based; 

(2) study and collect information 
concerning legal developments consti- 
tuting a denial of equal protection of 
the laws under the Constitution; 

(3) appraise the laws and policies 
of the Federal Government with re- 
spect to equal protection of the laws 
under the Constitution; and 

(4) submit to the President and to 
the Congress a final and comprehensive 
report of its activities, findings, and 
recommendations.* 


The act creating this Commission 
was the first civil rights legislation 
passed by the Congress in eighty-two 
years. It was the subject of heated and 


extended debate upon a number of bills 
treating with various aspects of civil 
rights matters; it was forged on the 
legislative anvil of compromise. But, 
as Senate Majority Leader Lyndon 
Johnson said, it was expected that this 
Commission “can be a useful instru- 
ment. It can gather facts instead of 
charges; it can sift out the truth from 
the fancies; and it can return with 
recommendations which will be of as- 
to reasonable men.”> The 
Commission has sought diligently to 
discharge its duties. 


sistance 


The Commission Personnel 
Former Supreme Court Justice Stan- 
ley Reed, of Kentucky, was originally 
named Chairman of the Commission. 
He reconsidered his appointment in the 
light of possible conflict of interest and 
resigned in December, 1957. In his 
stead, President Eisenhower named Dr. 
John A. Hannah, President of Michi- 
gan State University. Two distinguished 
former Southern Governors, John S. 





1. Per Dawkins, J., in Larche v. Hannah, F. 
Supp. (Civil No. 7479) (W.D. La., 1959), tem- 
rarily restraining the Commission on Civil 
ights from holding a hearing to consider al- 
leged denials of the right to vote of certain 
Louisiana Negro citizens because of their race. 
The later action of a three-judge court making 
the injunction permanent, by two-one vote, is 
reported in F. Supp. (W.D. La. 1959). 

2. See, e.g., Civil Rights in America, Tue 
Annats (American Academy of Political and 
Social Science), May, 1951; Racial Desegrega- 
tion and Integration, Tat Annats, March, 1956; 
Civil Rights — 1957, Hearings, Constitutional 
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Rights Subcommittee, Senate Committee on the 
Ju ay | and ye Subcommittee No. 5, 
House Committee on the Judiciary, 85th Con- 
gress, Ist Sess., 1957. 

3. 85th Congress H. Rep. 291, April 1, 1957, 


page 8. 

4. Section 104 of the Civil Rights Act of 
1957, P. L. 85-315, 85th Congress, tember 9, 
1957. Other sections of Part I of this Act (§§ 
101-103, 105-106) provide for creation of this 
executive agency and the appointment of its 
members, delineate its powers and procedures, 
and cover its fiscal concerns. 


5. Concressionat Recor, 
page 12637 (daily edition). 


August 7, 1957, 
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Battle, of Virginia, and Doyle E. Carl- 
ton, of Florida, Rev. Theodore M. 
Hesburgh, President of Notre Dame 
University, the late J. Ernest Wilkins, 
Assistant Secretary of Labor, together 
with the author, who was named Vice 
Chairman, rounded out the bi-partisan® 
membership. Following the untimely 
death of Mr. Wilkins, George M. John- 
son, former Dean of Howard Univer- 
sity Law School, was appointed to fill 
the vacancy. At all times, four of the 
members of the Commission have been 
lawyers, and a fifth has had legal train- 
ing. Gordon M. Tiffany, our Staff Di- 
rector, is also a lawyer, as are some 
twenty members of our full-time staff. 

In our work over the first period of 
the Commission’s life, our delibera- 
tions, and our report,’ the differing 
points of view of each of the Commis- 
sion members have been brought to 
bear upon the studies undertaken. Our 
differences do not touch the facts we 
have found to be true, but are directed 
to their presentation, 
evaluation and significance; they are 
expressed with full candor throughout 
the report. 


interpretation, 


The Commission’s Operations 

In planning its work, the Commission 
adhered strictly to its statutory author- 
ity. Major emphasis, as expressly di- 
rected by the act, was put upon the 
inquiry into alleged invidious depriva- 
tions of the right to vote. This phase of 
Commission responsibility is a continu- 
ing one under the extension of the 
Commission’s work. The additional re- 
sponsibilities—appraisal of laws and 
policies, study and collection of infor- 
mation—are general, and co-extensive 
with the broad sweep of equal protec- 
tion of the laws under the Constitu- 
tion. In view of the short duration of 
the Commission’s life? as originally 
provided by law, subjects were selected 
which held promise of yielding the 
most constructive information and the 
possibility of comprehensive coverage 
in the time available. Therefore, in ad- 
dition to the subject of voting rights 
specifically enumerated in the Act, the 
Commission decided to study equal 
protection problems in public educa- 
tion and housing. 


Even before this, however, the Com- 
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mission had decided to take advantage 
of a constructive provision of the act, 
authorizing the creation of advisory 
committees in the several states.'° The 
wisdom of this provision is apparent: 
many aspects of different phases of 
civil rights problems vary from state 
to state, and locally, within each state; 
their resolution will require acceptance 
of responsibility to a high degree by 
local people. More than three hundred 
conscientious citizens, including eighty- 
three lawyers and judges, now serve on 
such committees in all but two of the 
United States.!! For example, the Presi- 
dent-Elect of the American Bar Associ- 
ation, Whitney North Seymour, is a 
member of the New York Advisory 
Committee. The membership of these 
committees generally reflects a cross- 
section of the people of each state. 
Their contributions to the work of the 
Commission have varied from provid- 
ing a local forum for presentation of 
information about the Commission, 
giving “grass roots” counsel and ad- 
vice, to supplying valuable information 
for our report not otherwise available. 

A high spot in the Commission’s 
program was the conference of repre- 
sentatives from the State Advisory 
Committees. Over ninety delegates came 
to Washington, D. C., last June, to par- 
ticipate in a two-day series of round 
table discussions. All parts of the nation 
were represented: all shades and facets 
of policy attitudes towards civil rights 
matters were reflected by the delegates. 
There was a most valuable mutual in- 
terchange of views and information 
between them and the Commission and 
its staff. 

Other high spots in the Commission’s 
program, marking its progress in the 
discharge of its duties, were the hear- 
ings and conferences.'* Methods pur- 
sued in the voting rights inquiry dif- 


fered slightly from those used in the 
housing and education inquiries, be- 
cause of the mandatory obligation “to 
investigate” voting complaints, as con- 
trasted with the responsibility “to 
study”, “to collect information”, and 
“to appraise” applicable to the other 
subjects. Thus, while staff field investi- 
gators were used and a formal hearing 
on voting rights was held, less formal 
procedures of inquiry, culminating in 
informal conferences, were followed in 
the other two subject areas. All prep- 
arations for these fact-gathering ses- 
sions were made by our fine profes- 
sional staff, which also supplemented 
the Commission’s store of information 
by research and contacts with various 
public and private organizations inter- 
ested in the general subject of civil 
rights. 


The Commission’s task has been to 


find the facts, to assemble, collate and 
evaluate the facts found, and to exer- 


cise our judgment to submit appropri- | 


ate recommendations. The Commission 
has no law enforcement responsibility 
or power; nor is it, contrary to popular 
misconception, an adjunct of the Civil 


Rights Division of the Department of ff 


Justice.!* It has not and cannot bring { 


about the registration of a single per- 
son in any state, regardless of the 
ground upon which the right to vote 
has been denied. It has no authority 
to compel the desegregation of any 
school or school system, nor to enforce 
integration in housing. Its sole re- 
sponsibility was to determine the facts 
in these matters, and to report these 
findings, together with appropriate rec- 
ommendations, to the President and to 
the Congress. 


The Commission’s Report 
On the date fixed by the Act, Septem- 
ber 8, 1959, the Report was submitted 





6. See §101 (b) of the act; there are three 
Democrats, two Republicans, and one Indepen- 
dent, and geographically, the Midwest, the 
South, the uthwest, and the Far West are 
repi esented. 

7. The first period was fixed to terminate 
November 8, 1959, sixty days after the date 
fixed for submission of the report. Section 104 
(b) and (c) of the Act. The Commission has 
196i. been extended to corresponding dates in 


See e.g., remarks of Senator Ervin in 
a eeee: Constitutional Rights Subcommittee, 
Senate Committee on the Judiciary, 86th Con- 
gress, Ist anne. in Civil Rights—1959, Part 1, 
at ag ely 97,2: 


ewe two-year period had been 
qncevintel to sixteen months time for opera- 
tions by delays in the confirmation of Com- 


mission members and the Staff Director. 

10. Section 105(c) of the act. 

11. The exceptions are Mississippi and South 
Carolina. 

12. Voting—Montgomery, 
ber, 1958, and Janu: 


Alabama, Decem- 
959: the Shreveport, 
Louisiana, grey he scheduled for July, 1959, 
was enjoined at the behest of movants, state 
officials and private citizens, of that state, in 
the case referred to in footnote 1; Education— 
Nashville, Tennessee, March, 1959: Housing— 
New York City, February, 1959: Atianta, Geor- 
g2. April, - ;, Chicago, Illinois, May, 1959; 

ashington, D. C., June, 1959. 

13. In fact, tht of the Commission's report 
on voting is an appraisal of the policies of this 
federal arm, see Report of the U. S. Commis- 
sion on Civil Rights, 1959, Part Two, Chapter 
VIII, pages 128-133. 
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to the President and to the Congress 
of the United States. 

The Report proper is a 668-page 
volume. There is an abridgment, en- 
titled “With Liberty and Justice for 
All”, which was prepared by the edi- 
torial staff on the basis of the full 
Report. There are significant differ- 
ences.'* In addition to the Report and 
the abridgment, there are supplemen- 
tary publications covering each of the 
major endeavors of the Commission’s 
operations. Transcripts of the voting 
hearing, the education conference and 
two transcripts covering the several 
hearings on housing have been pub- 
lished. A compilation of the more sig- 
nificant contributions of our State Ad- 
visory Committees is soon to be pub- 
lished.'5 

Each of the three major fields of 
Commission study—voting, education 
and housing—are covered in detail, 
in the full 
These detailed analyses 


both as to law and facts, 
Report. were 
carefully reviewed and approved, with 
certain exceptions noted,'® by the Com- 
mission. In a separate chapter follow- 
ing the detailed analysis of each of the 
three subjects, there are summaries of 
the facts found by the Commission, 
brief statements of evaluation, and the 


The 


refers to a 


Commission’s recommendations. 


term “recommendation” 
specific course of action approved by 
a majority of the members of the Com- 
mission: it should be noted that there 
was but a single dissent to only one 
recommendation of the total fourteen 


recommendations. !* 


Voting Recommendations 

The primary and paramount re- 
sponsibility of the Commission as fixed 
by the act of the Congress is with re- 
spect to discriminatory denials of the 
right to vote. Based on the facts found 
and experiences encountered in dis- 
charging its duty “to investigate” com- 
plaints of such denials of the right to 
vote, the Commission made five recom- 
mendations. As they relate to safe- 
guarding the right to vote, three might 
be called procedural, the other two 
substantive. 

The first of the “procedural” recom- 
mendations is that there be a nation- 
wide voting and registration census, 
including a count of individuals by 
race, color and national origin.'* This 
the 
fact that accurate data of such a nature 


recommendation is bottomed on 
on a nationwide basis are necessary to 
develop a sound understanding of voter 
turnout, but are lacking at the present 
time.'® Second, it was recommended 
that all state registration and voting 
records be made public records and 
that they be preserved for a period of 
five years, during which time they shall 
be open to inspection, providing only 
that all care be taken to preserve the 
of the ballot. 
sions and interpretations of existing 


secrecy Explicit provi- 


state laws had proved to be obstacles 
of such 


records as is necessary to a full de- 


Commission examination 
velopment of investigation of com- 
plaints; and, following the Commis- 
sion’s investigation in that state, the 
Legislature of Alabama enacted a new 


law which would permit the destruction 
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Gittings 
President of the 
American Bar Association in 1952- 
1953, is a native Texan. His career 


Robert G. Storey, 


has included teaching, service as 
Dean of the Southern Methodist 
University Law School and active 
duty in the Army during World War 
Il as a combat intelligence officer 
with the Air Corps, as well as active 
practice of the law and leadership 
in the organized Bar of his state and 
nation. He received the American 


Bar Association Medal in 1956. 





of certain records, the examination of 
which is essential to proper and thor- 
ough investigation. Third, we found 
the necessity for securing the aid of a 
separate agency of the Federal Govern- 
ment? to secure court enforcement of 
Commission subpoenas was needlessly 
cumbersome and inconsistent with full 
and effective implementation of Com- 
mission policy. Therefore, the Commis- 





14. A difference in the presentation of the 
portion of the Report dealing with education 
necessitated a modification of the Suplement- 
ary Statement on Education filed by Commis- 
sioners Battle, Carlton, and the author. The 
italicized rtions of the following paragraph 
in the abridgment have no counterpart in our 
similar statement 3 A full Re 

on rtion o the Report 
dealin th publi c education contains 
much interesting material, the text pre- 
ceeding the Findings and Recommenda- 
tions is to a large extent argumentative 
and colored by the author’s views of the 
ones and philosophical aspects of 
the ool integration problem. It is 
based largely upon information supplied 
by school officials from five large ‘bor- 
der’ cities which have integrated their 
schools. These officials appear to take 
pride in their accomplishment and con- 
stitute special pleaders for their cause. 
Little acknowledgement has been given 
to different conditions found in large 
areas of the country where the problem 

is most acute.” 

15. Paper-cover copies of the full Report 
(price $2.00) and the abridgment (price 60 
cents) may be obtained from the Superinten- 
dent of Documents, U. - Government Printing 
Office, Washington 25, D. C. Copies of the seve- 
ral transcripts may be secured through the 


thes offices of Federal Depository Libraries in 
. several states. 

6. For example, Commissioners Battle, 
Carlton. and the author deemed it necessary to 
take exception to the construction of equal 
Seer under the Constitution as presented 
n Part I, Chapter I. The text contends that the 
inthe of equality among men announced 
n the Declaration of Independence properly 

he read into the original Constitution it- 
sel . The exception seeks to demonstrate, by 
reference to historical fact and the great docu- 
ments of our nation, the error of this argument. 
The text overlooks the distinction tween 
“civil liberties” and “civil rights’; “civil liber- 
ties” being those prerogatives of the individual 
person in a democratic society which the Con- 
stitution puts beyond the power of Align mann 
—state or federal—to alter or modify enlarge 
or decrease, in any means or manner; “civil 
rights”, on the other hand, are prerogatives 
protected against state action with suplement- 
ary enforcement powers granted to the Fed- 
eral Government, and citizenship is | eee 

an essential concommitant to fix “civil rights 


Civil liberties”, applicable to all persons have 


their in tion in the origina! Constitution and 
=e Bill of Rights “Civil rights” date back only 
the inter, post-war, Amendments to the 


Constitution of the United States. 
other such exception which might well 
be noted as an example, is one taken to the 
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statement that “. . . the new Federal powers 
provided by the < of 1957 have not been 
thoroughly tested” Commissioner Johnson. 
He does not dispute 1 e accuracy of the state- 
ment, but clear 4, + -~ - it proper to amplify 
what was said. is, too, is an example of a 
characteristic of the Report which prompted 
the following editorial compare in one of our 
great national m : “One great virtue 
of the Report is that the < disagreements show.” 
17. The term “Proposal” was used to identify 
cungentes specific courses of action approved 
ess than a majority of the —- of the 
ommission. There are six such Be ll 
In addition to “recornmendations’ 
a there are a number of “S ~ Sty 
” “Separate”, and “General” “Statements”, 
oa ich set forth in particular the positions taken 
by the respective subscribing members of the 
ommission. 
18. With the exce; gies of religion, the cri- 
teria here are those fixed by the act. The Com- 
mission has sees no — ~ even 


hea tions, that these 
United States is is being denied 1 Might to vote 
by reason of religion. 

19. The full Report included statistical data 
by race for ten Southern states. Some of these 
are official figures, others are unofficial, but 
all represent the best now available. 

20. See §105(g) of the act. 
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sion recommended it be empowered to 
apply directly for such court enforce- 
ment in its own behalf. 

Prompt enactment of the foregoing 
recommendations would materially 
facilitate the Commission’s discharge 
of its continuing responsibility during 
its extended period of operation. 

The initial “substantive” recommen- 
dation pertinent to the protection of 
the right to vote is a technical amend- 
ment of Part IV of the act,?! designed 
to eliminate an avenue for evasion of 
the purpose of the law. In some coun- 
ties where we found discriminatory de- 
nials of the right to vote, we found it 
was common prectice to achieve this 
invidious end by means of the board’s 
failure to function. The recommended 
addition to existing law to correct this 
condition follows:?? 


Nor shall any person or group of 
persons, under color of State law, ar- 
bitrarily and without legal justification 
or cause, act, or being under duty to 
act, fail to act, in such manner as to 
deprive or threaten to deprive any in- 
dividual or group of individuals of the 
opportunity to register, vote and have 
that vote counted for any candidate 
for the office of President, Vice Presi- 
dent, presidential elector, Member of 
the Senate, or Member of the House 
of Representatives, Delegate or Com- 
missioner for the Territories or posses- 
sions, at any general, special, or pri- 
mary election held solely or in part 
for the purpose of selecting or electing 
any such candidate. 


Prompt enactmer( of this provision, 
in the opinion o! the Commission, 
would make effective the civil remedies 
for safeguarding civil rights introduced 
into our law by the Civil Rights Act 
of 1957. 

The final voting recommendation— 


and the most controversial—is that 
which would provide for temporary 
appointment of Federal Registrars in 
places where numbers of people are 
being denied their right to vote by 
reason of race, color, religion or na- 
tional origin. It is the only recommen- 
dation which did not receive unanimous 
approval; a single member of the Com- 
mission dissented.** However, it mer- 
its emphasis to note that there was 
unanimous agreement that the right to 
vote, which is the cornerstone of our 
democratic system, should never be 
denied by reason of race, creed, color 
or national origin, and that sufficient 
investigation had established that such 
denials do exist today.?4 

The recommendation for appoint- 
ment of temporary Federal Registrars 
is designed to provide an effective and 
expeditious system to eliminate the ex- 
isting evil of discriminatory denials of 
the right to vote, within the framework 
of the Constitution.25 Under our rec- 
ommendation, sworn affidavits alleging 
discriminatory denials of registration 
would be sent to the President of the 
United States. The affidavits would in- 
clude an avowal, on information and 
belief, that affiants are qualified under 
state law to be electors but have been 
denied the right to register because of 
race, color, religion or national origin. 
When nine or more individuals from a 
single political subdivision of any state 
make such complaints, the President 
would refer the cases to the Commis- 
sion on Civil Rights for investigation. 
The Commission would investigate 
these complaints, just as it has investi- 
gated similar complaints in the past. 
Their validity would be for the Com- 
mission to determine. The Commission 
would dismiss such complaints as prove 


unfounded and would certify all well- 
founded affidavits to the President and 
to such persons as the President then 
might designate to act as a temporary 
registrar for a particular locality. Un- 
der our recommendation, such regis- 
trar-designates would be selected from 
the number of present federal officers 
and employees who live and work in 
the particular locality: this might be 
the postmaster, a marshal, or deputy, 
or the clerk of a federal court, but it 
would be a local citizen. 

The temporary Federal Registrar, in 
the discharge of his duties, would ad- 
minister state law.2® He would issue 
registration certificates to those appli- 
cants who showed themselves to be 
qualified under state law, administered 
impartially. He would also certify to 
the responsible state registration offi- 
cials the names and the fact of registira- 
tion of all persons registered by him. 
The certificate would entitle the person 
to whom issued the right to vote for all 
elective federal officials, in both pri- 
mary and general elections.27 And, un- 
der our recommendation, jurisdiction 
would be retained only so long as the 
conditions necessitating supplementa- 
tion of the normal state system war- 
ranted: it would be for the President 
to determine that the presence of the 
appointed registrar is no longer neces- 
sary. 

Both the “procedural” and “substan- 
tive” recommendations for the better 
protection of the right to vote are well- 
founded by Commission experience, 
most of which involved conditions of 
Negroes in the South. Some white lead- 
ers in the South have been constrained 
to attack some of our recommendations, 
and particularly the last.28 We believe 

(Continued on page 106) 





21. The Civil Rights Act of 1957, Part IV, 
42 U.S.C. 1971, 1971 (b). 

22. This provision would follow the first 
paragraph of 42 U.S.C. 1971 (b). 

23. The dissent of my disti shed col- 
league, former Governor John 5S. Battle of 
Virginia is fully reproduced here: 

“I concur in the proposition that all 
propesty qualified American. citizens 
should have the right to vote but I be- 
lieve the present laws are sufficient to 
protect that right and I disagree with the 

roposal for the appointment of a Federal 

egistrar which would place in the hands 
of the Federal Government a vital part 
of the election process so zealously guard- 
ed and carefully reserved to the States by 
the Founding Fathers.” 

24. Five of the six Commissioners were satis- 
fied that the investigations also demonstrated 
that a laws are inadequate to remedy 

e evil. 

25. Space limitations preclude presentation 
of comprehensive legal analyses which sup- 
port the validity of this and the other recom- 


42 





mendations. It is noted that, in our opinion, 
there is sufficient authority reposed in the Fed- 
eral Government, pursuant to Article I and the 
Fourteenth, Fifteenth and Seventeenth Amend- 
ments, to support more far-reaching courses of 
action than contemplated by the Commission 
recommendations. Profitable inquiry in this 
regard may be initiated in the agereesiots dis- 
cussions found in Corwin, The Constitution of 
the United States of America, Senate Doc. No. 
170, 82d Congress, 2d. Sess. 

26. The Commission recommendation does 
not seek to limit states’ rights to fix qualifica- 
tions for electors, but only to guarantee that 
the administration of the tests to determine 
such qualifications as the state may fix shall 
not be accomplished in a_ discriminatory 
manner. The owe for a Twenty-Third 
Amendment, on the other hand, would sub- 
stantially modify state power in regard to the 
qualification of electors. The author did not 
join in this  eapeen, for the reasons given in 
a separate tement in which he was joined 
by Commissioner Carlton, and Commissioner 
Battle concurred. This proposal and the sepa- 
rate statement may be found at pages 143-145 


American Bar Association Journal 


of the full Report (pages 97-99 of the abridge- 
ment). 

27. The limitation to federal elections is in 
conformity with Article I, Section 4, of the 
Constitution, and reflects the Commission's 
purpose to avoid undue interference with any 
aspect of states’ rights. 

28. On the other hand, the Commission's rec- 
ommendations have been accepted with the 
same constructive spirit with which they were 
made in most of the Nation, including the South, 
e.g., the front-page account headed “State Civil 
Rights Data Held Correct” in the Montgomery 
(Alabama) Advertiser, September 10, 1959. 
“... there was a lot reported that should have 
been reported, and a lot of recommendations 
that should have been recommended.” “‘I feel 
ve strongly that citizens sane to vote 
under state laws, whether white, Negro or In- 
dians in southwest Alabama, should be allowed 
to vote.” “If we’re not big enough to clean up 
our own house, I don’t see any other outcome 
but that someone else will give qualified citi- 
pone the right to vote—in federal elections at 
east” 
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Courts and Prosecutors Are 





the Weak Link in Preventing Drunken Driving 


Dr. Campbell is the Chairman of the Automotive Safety Subcom- 
mittee of the Colorado State Medical Society and Vice Chairman of the 
American Medical Association’s Commitiee on Medical Aspects of 
Automobile Injuries and Deaths. In his opinion, judges and prosecutors 
are the “weak link” in solving the problem of preventing drunken 
driving. The difficulty lies in the 0.15 per cent blood alcohol reading 
beyond which the Model Chemical Test Law establishes a presumption 
of intoxication. Most courts treat this as meaning that a driver with 
0.14 per cent of alcohol in his blood is a safe driver, Dr. Campbell 
complains, whereas in fact, a concentration of only 0.05 per cent 
will impair the driving ability of many persons, and virtually all 
drivers are affected by a concentration of 0.10 per cent. 


by Horace E. Campbell, M.D. * of Denver, Colorado 


ry 
I HIS IS AN analysis of the attitudes, 


prejudices, insights and informational 
background of judges and prosecutors 
in dealing with the problem of drunken 
driving. In prosecutions for driving 
while under the influence of intoxicat- 
ing liquor, the prosecutor, more than 
the judge, is the determining factor as 
to whether or not there will be a com- 
munity solution for this particular seg- 
ment of the motorcar death and injury 
problem. 

As a matter of practical fact, a large 
part of the present problem is the 
failure of the prosecutor to utilize the 
facts and data that have long been 
available. Active and alert prosecution 
can make Section 11-902 of the present 
Uniform Vehicle Code a far more ef- 
fective deterrent than it is now. The 
current situation is absurd and tragic. 
That thousands of drivers with blood 
alcohol readings between 0.05 and 0.15 
(+3x0.005) per cent are adjudged 
competent to drive a motorcar can re- 
alistically only be laid to the inade- 
quacies of contemporary prosecution. 

Alcohol plays a far larger role in our 
motorcar “accident” problem than is 
generally realized. The usual concept is 


that the driver under the influence of 
alcohol is responsible for something 
like 6 or 7 per cent of our fatal crashes. 
The National Safety Council puts it 
even more blandly. “Drivers ‘under the 
influence of alcohol’ averaged 7 out of 
100 drivers in fatal accidents in 1957, 
the same proportion as in 1956.” Since 
there are often two or more drivers in 
one fatal accident, figures based upon 
the number of drivers involved tend to 
play down the role that alcohol actually 
plays. 

A most solid datum leading to a 
realistic picture is furnished by S. R. 
Gerber, M.D., Cuyahoga County Coro- 
Cleveland, Ohio. Over the last 


nineteen years, he has found alcohol to 


ner, 


be present in 46 per cent of the pedes- 
trians, 54 per cent of the drivers and 
42 per cent of passengers who have 
died within twelve hours of their motor- 
car crash. Dr. Gerber points out. that 
some of the victims tested had survived 
a sufficient length of time to metabolize 
alcohol present at the time of the crash, 
and, therefore, contributed to the num- 
ber of negative tests.! 

A study of 175 motorcar deaths in 
Maryland in 1953 showed that 60 per 
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cent of the drivers and 72 per cent of 
the pedestrians had been drinking 
( Accident Facts, National Safety Coun- 
cil, 1955, page 53). Figures from 
1955 and 1956 showed 
that 40 and 36 per cent of the drivers 
had been drinking in the respective 


Delaware in 


years; and putting it in a more realis- 
tic fashion, that 57 per cent of the fatal 
accidents involved a drinking driver in 
1955; and eliminating the pedestrian 
accidents in 1956, that 65 per cent of 
the non-pedestrian fatal accidents in- 
volved a drinking driver (Accident 
Facts, 1956, page 53; 1957, page 51). 
In Montana in 1956, of the 135 drivers 
killed, 73 (or 55 per cent) had been 
drinking (Traffic Safety, National Safe- 
ty Council, October, 1957, page 8). In 
New York City in 1957, over half of 
the drivers killed had blood alcohol 
readings over 0.10 per cent, and there- 
fore the percentage who had been 
drinking is considerably higher than 
this (Press Release No. 7, January 28, 
1958, Police Department, City of New 
York). In Westchester County, New 





1. Gerber, S. R.: The Role of the Coroner in 
Motor-Vehicle Deaths. 9 CLintcaL OrtTHopenics, 
(J. B. Lippincott, Philadelphia, 
298-308. 


1957) pages 
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York, during the eight years 1950 
through 1957, of those drivers who had 
died in one-car accidents within four 
hours of the crash, 70 per cent had 
been drinking, and 50 per cent of the 
total had blood alcohol readings over 
0.15 per cent.? 

These very reliable data, based upon 
chemical tests from widely separated 
parts of the country, indicate that we 
have been deceiving ourselves with our 
official reports. These latter vary so 
widely (they range from 2 per cent to 
34 per cent among the twenty-one re- 
porting states) and are so incomplete 
that we should begin to question their 
reliability. 


’ The Drinking Driver... 
A Major Problem 
The medical profession has long rec- 
ognized that the drinking driver is one 
of the major factors in our traffic prob- 
lem. In 1938, a joint committee of the 


4 





The Weak Link in Preventing Drunken Driving 


National Safety Council and the Amer- 
ican Medical Assuciation made a series 
of proposals which are reflected in 
Article IX, Section 11-902, of the Uni- 
form Vehicle Code. The Model Chem- 
ical Test.Law, employed in twenty-nine 
of the fifty states, includes “the follow- 
ing presumptions: (1) If there was at 
that time 0.05 per cent or less by 
weight of alcohol in the defendant’s 
blood, it shall be presumed that the 
defendant was not under the influence 
of intoxicating liquor; (2) If there was 
at that time in excess of 0.05 per cent 
but less than 0.15 per cent by weight 
of alcohol in the defendant’s blood, 
such fact shall not give rise to any pre- 
sumption that the defendant was or was 
not under the influence of intoxicating 
liquor, but such fact may be consid- 
ered with other competent evidence in 
determining the guilt or innocence of 
the defendant; (3) If there was at that 
time 0.15 per cent or more by weight 
of alcohol in the defendant’s blood, it 
shall be presumed that the defendant 
was under the influence of intoxicating 
liquor; (4) The foregoing provisions 
... Shall not be construed as limiting 
the introduction of any other compe- 
tent evidence bearing upon the ques- 
tion whether or not the defendant was 
under the influence of intoxicating 
liquor.” 

Despite the very clear language of 
this law, the figure which has become 
operative in the courts generally in the 
United States is that given in pre- 
sumption “3”, i.e., 0.15 per cent. So 
thoroughly ingrained in the thinking 
of the courts is the figure of 0.15 per 
cent that policemen very often do not 
present an alcohol charge unless the 
blood alcohol has been found to be 
above 0.15 per cent +0.015 per cent 
(three times the accepted laboratory 
error of 0.005 per cent). If it is the 
least below this, they present some 
other charge, such as wrong side of 
the road, speeding, etc., even though 
they know that the alcohol was the 
basic cause of the accident. State and 
city police in at least ten states have 
told me that this is the common prac- 
tice in their regions. Official records 
based upon procedures such as this 
can scarcely be trusted to give an ac- 
curate picture of the role that alcohol 
plays in our traffic situation. 


American Bar Association Journal 





After mature consideration, the large 
and distinguished body of medical and 
toxicological experts who composed the 
joint committee in 1938 recommended 
0.15 per cent of the blood alcohol as 
that figure at and above which every 
person, without exception, would be 
unable safely to operate a motor ve- 
hicle. They desired to give a figure 
which no defending attorney could as- 
sail. Any person, with a blood alcohol 
of 0.15 per cent by weight or above, 
regardless of his tolerance to alcohol 
and his innate resistance to its deleteri- 
ous effects, is sufficiently under the in- 
fluence of the drug that he is unable to 
operate a motor vehicle in a safe 
manner. 


This does not mean that all persons | 


with a blood alcohol of 0.14 per cent 
or under can operate a vehicle safely, 
although the courts generally act as 
though this were the meaning. It is 
probable that 999,999 out of one mil- 


lion persons with a blood alcohol of | 
0.14 per cent are so seriously under | 


the influence of alcohol as to be unable 
to operate a motor vehicle in a safe 
manner. 


The Hallowed 0.15 Per Cent 
— Its Origin and Value 

The academic nature and origin of 
the near-hallowed 0.15 per cent figure 
is revealed in a recent article by three 
apologists.* “However, there are a few 
tolerant persons (mostly habitual users 
of alcoholic beverages) in whom no 
noticeable degree of impairment can 
be seen at a blood alcohol level of 0.11 
per cent. But even these show observ- 
able impairment by the time a blood 
alcohol concentration of 0.13 per cent 
has been reached. Realizing that not 
all persons had been tested and that 
somewhere some person might be 
found who was still more tolerant than 
any seen by American experimenters, 
and further recognizing the fact that 
even skilled analysts might differ in 
of blood 


values by a margin of +0.01 per cent, 


the measurement alcohol 





2. Haddon, William, Jr., and Bradess, Victoria 
A.: Alcohol in the Single Vehicle Fatal Acci- 
dent, “ Jour. Am. Men. Assn., 1587-1953 (April 
4, 1959). 


3. Interpretation of Tests for Intoxication, 
Committee on Medicolegal Problems, Ameri- 
can Medical Association, 168 Jour. Am. MEp. 
Assoc., 1359-1362 (November 8, 1958). 









it 1 
of 


lov 


fie 
Bl. 
on 
fol 
sul 
Sy 
Co 
cel 
pai 
vic 
cel 
hi 
are 
col 
are 
sig 
the 


He 
be 
Sn 


of 
the 
rec 
Gu 
Fit 
ye 
wil 


m«¢ 


In 


nal 
juc 
an 
on 
jus 


mo 
ing 
hay 
oul 
It 

ney 


ark 


she 





large 
| and 
d the 
nded 
ol as 
every 
d be 
r ve- 
igure 
id as- 
cohol 
bove, 
cohol 
leteri- 


he in- | 


ble to 
safe 


srsons 
r cent 
safely, 
act as 
It is 
e mil- 
hol of 
under 
inable 
a safe 


ne 


gin of 
figure 
; three 
-a few 
l users 
om no 
nt can 
of O.1L 
»bserv- 
blood 
er cent 
vat not 
id that 
zht be 
nt than 
enters, 
ct that 
ffer in 
alcohol 
pr cent, 


Victoria 
tal Acci- 
53 (April 


xication, 
. Ameri- 
\m. MeEp. 





it was decided to place the ceiling value 
of 0.15 per cent in order to make al- 
lowance for these unknown factors.” 

An event of great significance in this 
field occurred in December of 1958 at 
Bloomington, Indiana. A symposium 
on alcohol and road traffic yielded the 
following recommendation. “As a re- 
sult of the material presented at this 
Symposium, it is the opinion of this 
Committee that a blood alcohol con- 
centration of 0.05% will definitely im- 
pair the driving ability of some indi- 
viduals and, as the blood alcohol con- 
centration increases, a progressively 
higher proportion of such individuals 
are so affected, until at a blood alcohol 
concentration of 0.10%, all individuals 
are definitely impaired.” This was 
signed by seven of the outstanding au- 
thorities on alcohol studies, Doctors 
R. N. Harger, Henry Newman, Herman 
Heise, T. A. Loomis, Leonard Gold- 
berg, D. W. Penner, and H. Ward 
Smith. 

The Committee on Medical Aspects 
of Automobile Injuries and Deaths of 
the American Medical Association more 
recently has published a “Medical 
Guide for Physicians in Determining 
Fitness To Drive -a Motor Vehicle”. 
“Two 12-0z. bottles of 3.2% beer or 
2 oz. of 100 proof whiskey consumed 
within one, hour will put the average 
moderate drinker in the zone of im- 


International Tribunals 
(Continued from page 26) 


national arbitral tribunals composed of 
judges selected for a particular case 
and authorized by the parties to decide 
on the basis of not only law but also 
justice and equity. The International 
Law Commission has recently adopted 
model rules on arbitral procedure try- 
ing to ensure that the nations which 
have agreed to an arbitration carry 
out that undertaking in good faith.*4 
It is an excellent document, full of 
new ideas for making international 
arbitration really effective. 

In addition, serious consideration 
should be given to various current pro- 


paired driving ability, i.e., with over 
0.035% alcohol in the blood... The 
average individual with a blood alcoliol 
level of 0.05% or higher suffers sig- 
nificant deterioration of his driving 
skill and is a potential menace on the 
highway.”* 

Presumption “2” of the Code pro- 
vides a broad zone for the operation of 
the courts, and firm limits above and 
below which the decisions of the court 
can be, if desired, very arbitrary. Be- 
tween these limits, the courts, if we are 
to reduce significantly the appalling 
numbers of deaths and injuries due to 
alcohol, must make realistic decisions 
based upon the facts of pharmacology 
and motorcar operation. Up to the 
present moment the courts have refused 
or neglected to do this, with the result 
that alcohol is involved in more than 
half of all our traffic fataliti.s, and is 
beyond the peradventure of a doubt, 
the responsible element in the vast 
majority of these. 

The latter statement can be made so 
categorically because studies of the ef- 
fects of alcohol upon the human or- 
ganism, particularly in relation to driv- 
ing automobiles, have shown that all 
persons show measurable deterioration 
of their driving skills when the blood 
alcohol is 0.10 per cent or above, and 
the vast of persons show 
deterioration when the 


majority 
measurable 


posals for special international tribu- 
nals accessible not only to states but 
also to individuals and corporations. 
There is no need to cause international 
complications by treating each claim 
by a national of one state against an- 
other state as a dispute between states. 
Many matters might be decided in a 
satisfactory manner by smaller tribu- 
nals without resort to the International 
Court of Justice at The Hague. Such 
special tribunals need not be restricted 
to claims by states but like some past 
tribunals might be open directly to the 
private claimants. If private claims 
could be treated as a routine matter by 
such special claims tribunals, an im- 


The Weak Link in Preventing Drunken Driving 
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blood alcohol is 0.05 per cent or over. 
Heise in 1934, Holcomb in 1938, Lauer 
in 1939, Bjerver and Goldberg in 1950, 
Gelin and Wretmark in 1952, Smith 
and his associates in 1953, Coldwell 
and his associates in 1957, Loomis and 
West in 1958, all agree that deteriora- 
tion of driving skill and increased fre- 
quency of “accidents” occur when the 
blood alcohol level reaches 0.05 per 
cent. With these data, the courts are 
provided with sufficient information 
that the Model Chemical Test Law can 
be made to operate for traffic safety 
as far as the drinking driver is con- 
cerned, if the courts care enough to 
do this. 

The largest single factor in our pres- 
ent motorcar death and injury prob- 
lem is the drinking driver. Slogans and 
leaflets have little effect upon this in- 
dividual. Prompt and stern justice, 
based upon the pharmacological facts 
of alcohol and the human organism, 
will prove a more effective deterrent. 
At the moment, the courts, despite the 
available informational background 
outlined above, remain the weak link 
in the solution of the traffic death and 
injury problem as it relates to the 
drinking driver. 





4. Medical Guide for Physicians in Deter- 
mining Fitness To Drive a Motor Vehicle. Com- 
mittee on Medical Aspects of Automobile In- 
juries and Deaths, American Medical Associa- 
tion, L Jour. Am. Mep. Assn. 1195-1207 (March 
14, 1959). 


portant cause of irritation would be 
removed from inter-state relations.*5 
All these suggestions involve im- 
portant points of principle and their 
respective merits need to be investi- 
gated carefully by the Government and 
the lawyers of this country. Several 
committees of the American Bar As- 
sociation have already started such in- 
vestigations, and it cannot be doubted 
that many additional interesting sug- 
gestions will result from them. 





34. Report or THE INTERNATIONAL — Com- 
Mission Covertnc THE Work or Its TentH Ses- 
ston, 1958 (General ae + Official Records, 
13th Session, ~——. No. 9), pages 2-10. 

35. For an analysis of various peepee for 
= ~~ international tribunals, see 


B. 
for the Extablishment ce a 

System o Tat ional Tribunals, 
Domke, INTERNATIONAL TRADE , ik. 


(New York, 1958), pages 63-76. 
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A 1960 Résumé: 


Unauthorized Practice of the Law 


Mr. Otterbourg reviews the history of the efforis to combat the un- 
authorized practice of the law during the past half century, a move- 
ment that began slowly at first but which, at the beginning of 1960, is 
now regarded as one of the most important activities of bar associations 
throughout the nation. The principle that the practice of law, for the 
protection of the public, must be limited to a few persons of long 
training and high moral character, Mr. Otterbourg writes, is now 


generally accepted. 


by Edwin M. Otterbourg ¢ of the New York Bar (New York City) 


"THRroucHout THE YEARS in 
most countries the legal profession has 
been a butt for the humor of many 
writers and has not been nearly as 
popular with the masses as the profes- 
sions of the ministry and of medicine. 

One of Shakespeare’s characters says 
“Let’s kill all the lawyers.” Whenever 
any writer decides to express views 
<lerogatory of the profession, he gen- 
erally uses this quotation. It is a quota- 
tion out of context. Actually, the im- 
plications drawn therefrom are as un- 
fair to the Bard as they are to lawyers 
generally. In Henry V1, Part II, Act 
IV, Scene II, one Jack Cade, a self- 
appointed candidate for King of Eng- 
land, promised that when he became 
King 


There shall be in England seven Half- 
penny 

Loaves sold for a penny... 

All the realm shall be in common... 

There shall be no money, 

All shall eat and drink on my score, 

And I will apparel them all in one 
livery 

‘That they agree like brothers, 

And worship me their Lord. 


He was proposing to be a Fiihrer, 
like Hitler. Such a character would 
know, as do all aspiring dictators, that 
so long as freedom-loving lawyers are 
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permitted to live, no such regime as 
he promised could possibly exist. So, 
when a voice in the crowd around him 
shouted “Let’s kill all the lawyers”, 
Jack Cade, a toy Hitler, instantly 
agreed. In its whole context, therefore, 
Shakespeare was not condemning law- 
yers but actually complimerting them. 

But the unpopularity ci lawyers is 
repeatedly referred to by writers in 
our literature. 

Thus, Robert Burton in 1600, in his 
Anatomy of Meiancholy, writes, “He 
that goes to law holds a wolf by the 
ear”, and Samuel Butler in Hudibras 
portrays a lawyer 


With books 
show, 

Like nest-eggs to make clients lay, 

And for his false opinion pay.! 


and money placed for 


Benjamin Franklin in Poor Richard’s 
Almanac said, “A good lawyer, a bad 
neighbor.” And quite recently, the 
eminent poet, Carl Sandburg, wrote: 


Why. is there always secret singing 
When a lawyer cashes in? 

Why does the hearse horse snicker 
Hauling a lawyer away? 


In a democracy such as ours, the 
fearless participation of lawyers in 
public affairs is essential; without this, 


American Bar Association Journal 


governments in power could ruthlessly 
administer the law and minority inter- 
ests and civil rights be ignored and 
destroyed. 

Alexis de Tocqueville recognized this 
fact by saying in his Democracy in 
America— 


The profession of the law is the only 
aristocratic element which can be 


amalgamated without violence with the | 


natural elements of democracy... I 
cannot believe that a republic could 
subsist if the influence of lawyers in 
public business did not increase in 
proportion to the power of the people. 


As above indicated, the entire context 
surrounding “Let’s kill all the lawyers” 
shows that the Bard of Avon was 
equally cognizant of the need for 
lawyers. 

As long ago as 457 B.c., a Mikado 
of Japan beheaded the lay leaders of 
an association settle the 
estates of wealthy subjects, because it 
was then stated that such a group could 
not have the conscience and responsi- 
bility essential to the discharge of such 
a confidential trust.? 

In England, as far back as 1292 


formed to 





1. From Pusiic ReLaTions aNpD THE Bar by 
Sidney B. Pfeifer—Address made to the New 
York State Bar Association in 1959. 

= 3 UNAuTHORIZED Practice News 70 
(June, 1937). 
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(Edward I), and in 1402 (4 Henry IV, 
Ch. 18), legislation was sought to con- 
fine the practice of law to those most 
fitted to undertake it. Here in the 
United States, John Adams, later our 
second President, while a _ practicing 
lawyer prior to the Revolutionary War, 
conducted an early crusade against un- 
qualified and unauthorized practition- 
ers of law.* 

It has been argued during the past 
fifty years or thereabouts that, in an 
ever-expanding economy such as ours, 
in the interest of cheapness, speed and 
eficiency, laymen and _ corporations 
could give stereotyped legal advice and 
perform legal services, and that by 
utilizing modern methods of mass pro- 


duction and advertising, these alleged 


S results could be accomplished. But, 


whatever the form, these must neces- 
sarily result in the destruction of a true 
lawyer-client relationship which is es- 
sential for the practice of law to remain 
a profession. No non-lawyer-layman 
arrangement, however it may be con- 
cealed or conducted, and whatever 


specious arguments of expediency, 


# economy and the like may be used, can 
hever be a substitute for the attorney- 


The Canons of 
Ethics and the rules laid down by the 


client relationship. 
courts are primarily for the protection 
of the public. Unless the attorney-client 
relationship is zealously maintained, 
the practice of law would become a 
business. It must remain a profession. 

Dean Roscoe Pound has aptly stated 
that by a profession 


. We mean an organized calling in 
which men -pursue a learned art and 
are united in the pursuit of it as a 
have said, 


public service...as I no 
less a public service because they 
make a livelihood thereby... The gain- 


ing of a livelihood is not a professional 
Indeed, the professional 
spirit, the spirit of public service, con- 
stantly the that 


consideration. 


curbs urge of in- 


stinet.4 

As a practical matter, despite the 
great expense and effort involved in a 
lawyer’s education, his charges depend 
upon the accepted scale for good legal 
work. the 
spirit of public service, but it is also 


It is, therefore, not only 
the realities of each situation that fix 


his fee. The argument that cheapness 


justifies lay practice of law is com- 
pletely unsound. But lawyers, as pro- 
fessional men bound by their Canons 
and the dignity of the profession, can- 
not advertise, solicit or tout their busi- 
ness. The field was therefore completely 
open to the enterpreneurs of business 
using arguments such as above indi- 
cated to invade it. 

The threat to the public became evi- 
dent to the New York State Legislature 
and in 1898 it adopted §270 of the 
Penal Law making the practice of law 
1909 
it adopted $280 of the Penal Law pro- 


by non-lawyers a crime, and in 
hibiting the corporate practice of law. 

In 1910, the New York Court of 
Appeals, in a landmark case, pro- 
hibited the practice of law, enforcing 
$280 of the Penal Law above referred 
to, and referred in its opinion to simi- 
lar decisions prohibiting laymen from 
practicing the professions of dentistry 


A few 


followed in those early years." 


and of medicine.® other cases 
The basic principles enunciated have 
hardly ever been departed from in the 
innumerable cases that have since been 
decided throughout the country. 
Slowly the organized Bar of the 
country awoke to the ever-increasing 
problem. On January 8, 1914, the New 
York County Lawyers’ Association cre- 
ated a Committee on Unlawful Practice 
of the Law.? 
similar committee had been formed by 


A year or so before a 


The Chicago Bar Association. Gradu- 
ally committees were appointed by prac- 
the 
country and then in 1930, the Ameri- 


tically every bar association in 


can Bar Association set up its Commit- 
tee on the Unauthorized Practice of the 
Law.* 


And so 


came about that the or- 


3. Bowen, JoHN ADAMS AND THE AMERICAN 
REVOLUTION, page 617. 

4. From an address by 
Nebraska State Bar 
1949, page 2. 

5. Cooperative Law Co., 


N.E. 15, 16 (May, 1910). 
6. Buxton v. Leitz, 136 N. Y. Supp. 829, affd. 
139 N. Y. Supp. 4; Associated Lawyers Com- 
any, 134 A. b. 350; Matter of State of New 
ork, 144 App. Div. 107 
7. The writer was Secretary of this Commit- 
tee and later became its Chairman. 

Jhen the writer was Chairman of the 
American Bar Association Committee (1940- 
1943) there were pen mag 400 working 
committees in all of the states. 

. A.L.R. Annotations: (1) What Amounts to 
Practice of Law—lll A.L.R. 19, 125 
1073, 151 A.L.R. 781—(a) Use of forms by real 
estate brokers, 53 A.L.R. 2d 788: (b) Service in 
connection with tax matters as practice of law. 
9 A.L.R. 2d 797; (c) Making collections as prac- 
749, 157 A.L.R. 522; (d) 


Dean Pound, 
Association, October 20, 


198 N. Y¥. 479, 92 


tice of law, 84 A.L.R. 


January, 1960 - 





Unauthorized Practice of the Law 


Edwin M. 


Chairman of the Association’s Com- 


Otterbourg is a past 


mittee on Unauthorized Practice of 
Law, a member of the House of 
Delegates, and a Past President of 
the New York County 
Association. He 
York City. 


Lawyers 


practices in New 





ganized Bar in all of the states under- 
took the arduous voluntary public 
service of obtaining decision after de- 
cision in respect of the many facets of 
the problem, so that today the number 
of decisions is almosi legion.” 

The American Bar Foundation has 
just issued an Unauthorized Practice 
Source Book which contains a compila- 
tion of cases and commentary on un- 
together 
with a list of numerous books and ar- 
includ- 
ing not only those that are general dis- 


authorized practice of law, 
ticles which have been written, 


cussions of the subject but also those 
that deal with ethics and unauthorized 
interest and 
public relations, and references to 


practice of law, public 





Services incident to membership h) automobile 
“association” as practice of law or as ground 
for disci line of attorney who conducts the 
“association” or is connected therewith, 106 
A.L.R. 548—see also 105 A.L.R. 1364, 1371—157 
A.L.R. 282; (e) Practicing medicine, dentistry 
or law through radio broadcasting stations, 
newspapers or magazines, 114 A.L.R. 1506; (f) 
Right of corporation to perform or to hold it- 
self out as ready to rform functions in the 
nature of legal services, 73 A.L.R. 1327, 105 
A.L.R. 1364, 157 A.L.R. 282; (g) Heir-huntin, 

171 A.L.R. 351: (2) Injunction—Contempt— ( ay 
Right to enjoin practice of profession or con- 
duct of business without a permit, 81 A.L.R. 
292; (b) Injunction as proper remedy to pre- 
vent unlicensed practice of law, 94 A.L.R. 359; 
(c) Jurisdiction at instance of a government 
agency to enjoin an act amounting to a crime, 
40 A.L.R. 1145, 91 A.L.R. 315; (d) Practice or 
pretending to practice law without authority as 
contempt, 36 A.L.R. 533, 100 A.L.R. 236; (3) 

a ee A.L.R. 1327, 1336—105 A.L. R. 
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procedural processes, the conference 
method, and, indeed, all related prob- 
lems.!° This authoritative publication 
will give to any bar association, lawyer 
or other person a most complete and 
useful summary of decisions, allocated 
as they should be to the many separate 
questions involved. 

What constitutes the practice of the 
iaw has been defined repeatedly by the 
courts and to such an extent that there 
is no longer the excuse left, so often 
used by laymen during the years, that 
they did not know what it meant. 

In New York the high court said: 


The practice of law is not a business 
open to all, but a personal right, lim- 
ited to a few persons of good moral 
character, with special qualifications 
ascertained and certified after a long 
course of study, both general and pro- 
fessional, and a thorough examination 
by a state board appointed for the 
purpose,11 


As to the practice of law being con- 
fined not to courts, the same court in 
another case said: 


Is it only in court or in legal pro- 
ceedings, that danger lies from such 
evils? On the contrary, the danger 
there is at a minimum for very little 
can go wrong in a court where the 
proceedings are public and the pre- 
siding officer is generally a man of 
judgment and experience. 

* *# «# 

Not so in the office. Here the client 
is with his attorney alone, without the 
impartial supervision of a judge. Ig- 
norance and stupidity may here create 
damage which the courts of the land 
cannot thereafter undo.12 


In South Carolina, its high court 
stated: 


It is too obvieus for discussion that 
the practice of law is not limited to 
the conduct of cases in courts.1% 


The great interest of the public was 
emphasized by the high court of the 
State of Texas when it said: 


... The State has a vital interest in 
ihe regulation of the practice of law 


for the benefit and protection of the 
people as a whole, and the legislation 
above referred to was adopted in 
furtherance of a wholesome public 


policy.14 


And the highest court of Iowa, in 
stating that unauthorized practice of 
law was an attempt by laymen and 
corporations to make it a business for 
profit to furnish legal services, either 
directly or indirectly, said: 


In either case, the public is cheated; 
either by receiving incompetent and 
unethical advice, or by being served 
by lawyers who are not disinterested, 
whose real client is not the person ad- 
vised but the enterpreneur furnishing 
the services.15 


In the few cases referred to and in 
the many others which have cited them 
with approval, the point is repeatedly 
emphasized that it is essential in the 
interest of the public and. the adminis- 
tration of justice that unauthorized 
practice of the law be stopped. 

The Annual Reports of the American 
Bar Association Standing Committee 
on Unauthorized Practice of the Law 
contain a veritable compendium of 
progress in the field, and this is supple- 
mented by the Unauthorized Practice 
News which has been published 
throughout the years and which is ob- 
tainable in any law library and con- 
tains many cases that did not reach the 
higher courts. 

In practically every state, suitable 
legislation has been enacted making 
unauthorized practice of law illegal, 
personal or corporate, and the Ameri- 
can Bar Foundation is now preparing 
and will in due course release an 
Unauthorized Practice Statute Book 
which will appropriately classify these 
various statutes. 

In addition to the numerous cases 
brought and statutes adopted, the or- 
ganized Bar has sought to do much 
preventive work through the adoption 
of Agreements and Statements of Prin- 
ciples between authorized groups of 
recognized laymen in leading industries 
and businesses. Agreements such as 
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these have been adopted locally and 
on a national scale, and in many cases 
have been kept functioning actively 
through Conference Groups appointed 
in accordance therewith. The Martin- 
dale-Hubbell Law Directory publishes 
annually the national agreements. 
There has been notable cooperation 
between the leading laymen interested 
in the making of these agreements and 
the Bar, in seeking to bring about 
general acceptance and enforcement of 
the principles announced by decisions 
and by statutes. 


The American Bar Association’s 
Committee on Unauthorized Practice 
of the Law is constantly alerted to 
pending important cases where, in some 
instances, it appears amicus curiae, 
and any inquiry to that Committee will 
result in the inquirer being completely 
informed in respect thereto. 

The subject is very much alive and 
is constantly receiving the attention of 
the national Committee where, as re- 
cently as the 1959 Midyear Meeting of 
the House of Delegates at Chicago, its 
able Chairman reported for the Com- 
mittee that 


The prohibition of the unauthorized 
practice of the law is vital to the pro- 
tection of the public in one of the 
most difficult areas of human activity. 
And, in addition, it is coextensive with 
the very existence of the legal profes- 
sion itself. 


In conclusion, it may be added that 
at the beginning of the year 1960, we 
have now reached the point, after more 
than fifty years of activity by the Bar, 
the courts and the legislatures, where it 
can now truthfully be said to any lay- 
man or corporation guilty of unlawful 
practice of the law that “ignorance of 
the law” is no excuse. 





10. Obtainable from the American Bar 
Foundation, Chicago, Illinois ($1.00); See also 
A Srupy or UNnavutHorizep Practice or Law pre- 
pares for the Survey of the Legal Profession 
nm 1951, obtainable from the American Bar 
Association, Chicago, Illinois ($2.00). 

11. Cooperative Law Co., supra. 

12. People v. Alfani, 227 N. Y. 339. 

13. In Matter of Duncan, 83 S. C. 186. 

14. Hexter Title and Abstract Co. v. Griev- 
ance Committee, 179 S. W. 2d 946-947 (1944). 

15. Bump v. District Court of Polk County, 
232 Ia. 623, 5 N. W. 2d 934 (1942). 
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Complexities and Delays in 





Administrative Procedures Must Be Eliminated 


Congressman Fascell reviews the tremendous amount of study that 
has been given in recent years to the problem of confusion and delay 
in administrative agencies in the Federal Government. Although prog- 
ress is slow, he believes that the time has come for a step-by-step 
practical solution to the problems posed by the growth of administra- 


tive agencies. 


by Dante B. Fascell * Member of the United States House of Representatives (Florida) 


Tue INTERSTATE Commerce Com- 
mission came into being in 1887 amid 
considerable confusion as to how the 
administrative process would operate 
and under what rules and regulations it 
would function. This was probably the 
real beginning of administrative proce- 
dure in this country. Since that time, 
this system has had a tremendously 
expanded impact on our people. Today 
we are faced with the fact that many 
legislative and adjudicatory power 
has in great part been shifted to ad- 
ministrative agencies. In fact, in many 
of the agencies we find all three powers 
of government combined. 

Some perspective on how extensive 
this administrative system has become 
can be obtained from the colloquy of 
that distinguished constitutional law- 
yer, United States Senator O'Mahoney, 
who during a debate said: 


Mr. President, I hold in my hand a 
volume of U. S. Statutes at Large. This 
volume contains every public law en- 
acted by the Congress of the United 
States in the first session of the 85th 
Congress in 1957—one volume. This 
volume, excluding the index at the 
back contains 649 pages on which the 
laws are printed... 

Now I am going to demonstrate what 
is enacted by Executive Order. I have 
in my hand part 4 of volume 22 of the 
Federal Register containing a portion 
of the Executive Orders and regula- 
tions issued by the President and vari- 
ous departments of Government. This 
is only one volume. 


There are 1, 2, 3, 4, 5 volumes, each 
one of which is at least three times as 
large as the volume containing the 
public laws of the Congress... These 
are six volumes of the Federal Regis- 
ter, containing the Executive Orders 
of the President of the United States, 
and the regulations of the departments 
of Government, which have the force 
and effect of law. | Congressional Rec- 
ord, June 16, 1959, page 9939. ] 


My five years in Congress have 
proved to me that this condition is very 
serious. The recent revelation by con- 
gressional committees and the sub- 
sequent judicial reversals of adminis- 
trative decisions have shocked the con- 
science of the American people and the 
American Bar. The integrity and com- 
petency of the administrative process 
are being severely questioned in many 
quarters. 


The Primary Responsibility 
Rests with the Congress 

The primary responsibility rests with 
Congress because all the executive, ad- 
ministrative and regulatory agencies 
were created by statute. Second, Con- 
gress delegated to these agencies by 
statute too much authority and discre- 
tion. Third, Congress has never’ estab- 
lished the necessary machinery or 
method by which Congress regularly 
reviews the wisdom and policy behind 
the rules, regulations and orders. 

The legislation establishing these 
agencies was passed in general terms, 
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leaving wide areas of policy and dis- 
cretion to administrative officials. This 
permitted administrative officials to fill 
up the gaps by rules which generally 
have the force and effect of law. 

Such supervision as might have been 
exercised by the courts concerning 
these “rules, regulations and orders” 
has been limited by the courts through 
self-imposed policy. When and if re- 
view is finally had, the courts them- 
selves have virtually given recognition 
to the finality of administrative judg- 
ments on the facts of a proceeding. 
Thus, I must conclude that the admin- 
istrative officials have been given very 
large discretion and left to roam at 
large free from congressional review 
and practically insulated from judicial 
correction. This is the condition which 
exists today in a country where the 
people believe and boast that ours “is 
a government of laws and not of men”. 

Even where the law is clear and un- 
ambiguous, such laws have been modi- 
fied by administrative directive. The 
Department of Defense, Air Force and 
Navy have done this during the past 
year to the Budget and Accounting Act 
of 1921, as amended. The cases were 
well documented by the House Govern- 
ment Information Subcommittee [see 
Hearings, Parts 16 and 17: House 
Report 234, 86th Congress, Ist Sess.]. 

Our court system was in chaotic con- 
dition shortly after the turn of the 
century. The public was demanding a 
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Delays in Administrative Procedure 


recall of judges and there was great 
skepticism of the judicial process. Our 
court system was saved largely through 
the efforts of the American Bar Associ- 
ation in the promulgation and support 
of the adoption of the Federal Rules 
of Civil and Criminal Procedure. When 
the new rules went into effect many 
members of the Bar felt that they would 
have great difficulty living with them, 
but the great harm which was suggested 
has not as yet materialized and they 
have been in operation for twenty 
years. 

When did the first storm signal ap- 
pear on the horizon with respect to the 
administrative process? In 1929, Sen- 
ator Norris introduced a bill to pro- 
vide for a separate administrative 
court. In 1936, Senator Logan intro- 
duced another bill to establish a Federal 
Administrative Court. The American 
Bar Association endorsed these pro- 
posals—in principle—but did not ap- 
prove any specific bill. In 1937, the 
American Bar Association shifted its 
position and concentrated on steps 
to improve administrative procedure. 
Finally, and in great measure, due to 
the efforts of the Association, Congress, 
in 1946, enacted the Administrative 
Procedure Act. 

The intent and purpose of that act 
was to attempt to establish uniform 
rules and methods of procedures. When 
the act was passed many lawyers both 
in the Government and outside felt it 
would put the agencies in an impos- 
sible administrative position. I sup- 
pose many today still feel the same 
way about uniformity or even an at- 
tempt at it, because after thirteen years 
we are still basically in the talking 
stage. 

E. Barrett Prettyman, Judge of the 
United States Court of Appeals for the 
District of Columbia Circuit, in his 
testimony before the House Govern- 
ment Operations Subcommittee on 
Executive and Legislative Reorganiza- 
tion in February, 1958, laid bare a 
most vexing problem: 


...the Judicial Conference of the 
United States became concerned about 
the length of time, cost and delay and 
volumes of records in a number of 
classes of cases, including anti-trust 
laws and similar cases, which arose in 
the courts and also cases arising in the 
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regulatory agencies. 


To deal with mounting administra- 
tive procedure problems, the idea of a 
President’s conference on administra- 
tive procedure began in 1949. How- 
ever, the President’s conference was 
not organized until March 24, 1953, 
when the President issued his call for 
the conference to all executive depart- 
ments and administrative agencies. The 
members of this conference consisted 
of distinguished judges, government 
officials, lawyers in private practice 
and trial examiners. This conference 
filed its report and recommendations 
with the President in March of 1955. 

Contemporaneously, the Second 
Hoover Commission was studying ad- 
ministrative procedure and filed its re- 
port in the spring of 1955. 

Both of these reports were exhaus- 
tively studied by the Sections and 
Committees of the American Bar Asso- 
ciation including the Section of Admin- 
istrative Law and the Special Commit- 
tee on Legal Services and Procedure. 
This resulied in the filing of a report 
to the House of Delegates in 1956 rec- 
ommending broad improvements in ad- 
ministrative practice and procedure. 
Upon adoption of the recommendations, 
the House of Delegates authorized the 
Special Committee on Legal Services 
and Procedure to draft legislation to 
implement the resolutions. The Ad- 
ministrative Law Section assisted in 
the preparation of a proposed Code of 
Federal Administrative Procedure to 
replace the Administrative Procedure 
Act. This broad legislative program 
calls for: (1) enactment of the Federal 
Administrative Practice Reorganization 
Act, S. 600 and H.R. 7092; (2) re- 
codification of the Administrative Pro- 
cedure Act, S. 1070; (3) the establish- 
ment of courts of special jurisdiction 
in the fields of trade, S. 1275, and 
labor, S, 1273, and the transfer of the 
Tax Court of the United States from 
the executive to the judicial branch, 
S. 1274; and (4) improvements in the 
legal services of the Department of 
Defense. 

Subsequently, the American Bar As- 
sociation at its Midyear Meeting in 
1959 adopted a resolution recommend- 
ing the enactment by Congress of a 
“Code of Agency Tribunal Standards 
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Dante B. Fascell was elected to 
the 84th Congress in 1954, and was 
re-elected in 1956 and 1958. Before 
then, he was engaged in the practice 
of law in Miami. He received his 
LL.B. from the University of Miami 
in 1938 and was admitted to the Bar 
in that year. He served in the Army 
during World War II, leaving the 
service in the grade of captain. 





of Conduct” to govern federal adminis- 


trative agencies. Its purpose would be 
to minimize ex parte influences in 
agency adjudications. The proposed 
code would be applicable to agency 
personnel engaged in the decisional 
process. Legislation to implement this 
proposed code was introduced as S. 


2374 and H.R. 6774. 


We Have Had Much Study— 
We Need Action 

We have had much study and I am 
afraid we will probably have much 
more before we have uniform rules. 
What about the cost, delay, confusion 
and difficulty encountered by the pub- 
lic? How long must this continue? Is 
there official resistance to change and 
improvement? What can and is being 
done about the situation? I hope all 
these questions and others will be 
promptly and satisfactorily answered. 

In December, 1957, the Dawson Sub- 
committee on Executive and Legisla- 
tive Reorganization published agency 
responses to the Committee’s question- 
naire on Administrative Procedure. 
Both Congressman Dawson and I note 
with satisfaction that the Administra- 
































tive Law Section is in the process of 
analyzing these responses. Partial anal- 
ysis has: 


... Shown that in the ten executive de- 
partments and twenty-two independent 
agencies, there are a total of some 
102 tribunals which are adjudicating 
cases. There are some 340 trial examin- 
ers presently hearing agency cases, 
about 100 more examiners than there 
are federal district court judges. There 
are in the aggregate some 14,000 
agency cases now pending before trial 
examiners. It can be clearly seen that 
the performance and decisions of these 
agencies are of direct concern to the 
public. As the many agencies have 
been established, each has been left 
free to create its own forms and pro- 
cedures under its particular enabling 
legislation. The Congress, itself, has 
followed no pattern in the basic stat- 
utes which have established these agen- 
cies. [Washington Letter, American 
Bar Association, No. 6-86-1, July 30, 
1959. ] 


This gigantic task completed by the 
Dawson Committee and the Associa- 
tion should, together with other avail- 





able material, signal an end to any 
further studies on the problems in- 
cident to administrative practice and 
procedure. I believe that an analysis 
of the agency responses will reveal that 
no reference was made by the agencies 
to the recommendations of the Presi- 
dent’s conference. The situation is evi- 
dently serious when recommendations 
of a President’s conference are ignored. 
We are ready now for some step-by- 
step practical solutions. 

Judge Prettyman testified further 
before the Dawson subcommittee that 
the President’s conference 


said it was possible to have uniform 
rules on these subjects, by way of il- 
lustration; computation of time, the 
service of process, subpoenas, deposi- 
tions and interrogatories, and admis- 
sions of record in proceedings involv- 
ing numerous parties, the form and 
content of decisions, and appeals from 
intermediate decisions. 


But progress is slow and a great deal 
remains to be done. I wish to com- 
mend Committee Members of the Ad- 
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ministrative Law Section and the Amer- 
ican Bar Association for the tremen- 
dous work, interest and energy which 
has been made in this effort. I know 
how difficult it is for practicing attor- 
neys to make this contribution of time 
and interest. 

Yet the complexities of government 
generally, and the tremendous expanse 
of Administrative Practice and Proce- 
dure problems require the persever- 
ance, skill and knowledge with which 
practicing lawyers are particularly 
equipped. 

In the interest of preserving the in- 
tegrity of our judicial and administra- 
tive systems and in the public interest, 
lawyers have the primary and continu- 
ing responsibility for progress and im- 
provement in this area. I urge you to 
continue your fine work. The American 
Bar Association must continue to be 
the spearhead in this action. Improve- 
ments and changes will not automati- 
cally emanate from the federal agen- 
cies or the Congress. You are the focal, 
energizing force to get this job done. 
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Tennessee v.Wash Jones: 


The Closing Argument for the Defense 


by Joe W. Henry, Jr. ¢ 


May Ir PLEASE the Court: 

Fifty-three years ago, in a bleak and 
barrer. and God-forsaken building on 
the banks of the Cumberland River at 
5:00 o’clock in the morning, a Negro 
man, made in God’s own image, bear- 
ing the name of Julius Morgan, and 
from Dyer County, Tennessee, became 
the first citizen of our state to be legally 
murdered by electrocution. 

Two years later, on July 8, 1918, 
the second kilowatt killing was con- 
ducted. This time the hapless victim 
was one, J. D. Williams, a Negro citi- 
zen, of Giles County. 

The third time the stench of searing 
and scorched human flesh came out of 
our penitentiary was that same July 
day in 1918, when Eddie Olsup met his 
Maker at the hands of the civilized 
State of Tennessee and in order to pre- 
serve the peace and dignity of the 
state. He, too, was from Giles County. 

In all, 123 persons have walked that 
last mile. 

One hundred twenty-three times we 
have turned our backs upon the com- 
mand of the Decalogue: Thou shalt not 
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This is the closing argument that Mr. Henry made in the Circuit 
Court of Giles County, Tennessee, on March 11, 1959, on behalf 
of the defendant. The facts of the case were as follows: 

At about 3:00 o’clock on the morning of February 22, 1958, Wash 
Jones, a forty-year-old Negro, armed with a double-bitted axe and a 
16-gauge shotgun, broke into his father-in-law’s residence, shot and 
killed his father-in-law, shot his mother-in-law and bent the barrel 
of his shotgun over his estranged wife’s head. 

Upon the trial for first degree murder, the defense stood the 
defendant mute, whereupon the court entered a plea of not guilty. 


The closing argument follows. 


of the Tennessee Bar (Pulaski) 


kill. 

One hundred twenty-three times we 
have arrogated to ourselves the right 
to destroy the image of God on earth. 

One hundred twenty-three times we 
have disputed the sacred idea that no 
man is beyond redemption. 

One hundred twenty-three times we 
have reverted to our primitive and 
savage origin bred in generations in 
the jungle. 

One hundred twenty-three times we 
have closed the door on a man’s life 
and sent him to his Maker with a crime 
on his soul and guilt in his heart and 
denied him his God-given right to re- 
pentance, redemption and forgiveness. 

One hundred twenty-three times we 
have usurped the divine authority of 
heaven. 

One hundred twenty-three prosecu- 
tors have sung their hymns of hate as 
hapless human beings prepared to hang 
down their heads and die. 

One hundred twenty-three times we 
have proclaimed to the world that state 
government has no obligation to be 
civilized. 
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Who were these 123 men? 

Their names are unimportant, but I 
have a list that shows them all—the 
roll of horror, 

One cannot look at this yellow sheet— 
significantly it is yellow—the color de- 
noting cowardice, the color of the 
Army’s Dishonorable Discharge, the 
color that describes the worst fever 
known to man, the color that describes 
the jacket of the pestiferous hornet, the 
color that describes the worst brand of 
journalism—one cannot look at it with- 
out thinking of all the widows and 
orpher- we have made, of all the tears 
that were shed in their memory and of 
the God who loved them, but who was 
thrust from their hearts by the cold 
hand of vengeance. 

Ten men and two women sit upon 
this jury. Five of you owe your 
spiritual allegiance to the Methodist 
Church; two to the Church of Christ; 
two to the Cumberland Presbyterian, 
and one to the Baptist Church. 

All of you stated on your examina- 
tion that you believed in God, that you 
accepted Jesus Christ as your personal 
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Saviour, that you subscribed to the pre- 
cepts of the Christian religion, believed 
in the set of ethical standards pro- 
aimed by Christ, believed in a future 
system of rewards and punishment, the 
forgiveness of sins, the resurrection of 
the body and the life everlasting. 

In short, you are Christians and 
civilized citizens. 

You have all—some reluctantly— 
expressed your belief in capital punish- 
ment, 

As you follow my argument, I ask 
that you search your souls in an effort 
to arrive at a rational and Christian 
conclusion based upon a fresh look at 
the evidence, 

I ask that you erase from your minds 
any opinion that you may have on 
capital punishment until I have pre- 
sented the case against capital punish- 
ment and have reviewed the issues and 
separated superstition from fact. 


Essentials of Punishment 

It is generally accepted that there 
are three essential ingredients of all 
punishment. All must be present and 
if any one is missing the punishment 
is defective. 

First, the punishment of the offender; 

Second, the rehabilitation of the of- 
fender and his restoration to useful 
and productive citizenship; 

Third, the protection of society by 
deterring others from the commission 
of like offenses. 

We may dispose summarily, and 
without discussion, of the first two, 
because I will readily admit that death 
by electrocution definitely fulfills the 
essential ingredient of punishment. I 
am sure that the district attorney and 
his associate, likewise, will concede 
that death is fairly permanent and 
when the penalty of death is imposed 
rehabilitation and restoration are im- 
possible. Thus, it is, at the very outset, 
one of the essentials of punishment is 
nissing. 


eterrence 

This leaves for consideration the 
1ajor ingredient and the one that com- 
letely overshadows the first two, i.e., 
Does the death penalty 
erve as a warning to others? Does it 
eep them from committing similar 


eterrence. 


crimes? 

There are those who contend that we 
are living in an age when we have wit- 
nessed more brutality and slaughter 
than all our ancestors since the birth 
of Christ; that this is perhaps why we 
don’t worry too much about the death 
of one man, that we have become in- 
oculated to brutality and immune to 
human suffering. 

My whole being rebels at any such 
philosophy. I am morally persuaded 
that throughout the history of time 
each generation has been successively 
better and upon the rungs of its prog- 
ress we are steadily climbing the lad- 
der that ultimately leads to a perfect 
order of existence. 

Men of good will recognize it to be 
incontestably true that we are our 
brothers’ keepers, and just as a pebble 
cannot be thrown into the ocean with- 
out disturbing every drop of water in 
the sea, so one man cannot be aban- 
doned and sacrificed upon the altar of 
society's sometimes unreasonable de- 
mands without disturbing all mankind. 

Yes, we have made great progress. 

Throughout the recorded history of 
time the human race has devised many 
and varied means of punishing those 
guilty of infractions of good order, 
and while we have not reached perfec- 
tion, our progress has been praise- 
worthy. 

There was a time when society 
thought that criminals should be be- 
headed, burned, boiled or buried alive; 
when men were strangled, stoned, 
skinned or starved to death; when they 
were torn asunder by trees fastened to 
their limbs, or devoured by wild beasts; 
when they were forced to drink poison, 
crucified, or drowned; when they were 
chopped in two while still alive, or 
eaten alive by insects or sewn in a bag 
with snakes—all of this in the name of 
justice and all because it was “the law 
of the state”. 

As odious and savage as these prac- 
tices sound to us today, let’s face the 
fact that a hundred years from. now 
when capital punishment has long van- 
ished from the American scene as it 
has in most of the other civilized coun- 
tries of the world—electrocution will 
be listed as another barbarous punish- 
ment along with drawing and quarter- 
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ing—for I submit to you any punish- 
ment that takes the very life of a 
human being is barbarous, cruel, un- 
Christian, and uncivilized and a throw- 
back to the Dark Ages. 

Time was when pigs, horses and 
cattle were tried and executed for 
murder. Jt was the law of the state. 

In 1474 a rooster was tried for the 
heinous and unnatural crime of laying 
an egg and sentenced, together with the 
egg, to be burned at the stake. /t was 
the law of the state. 

There is another, in 1801 of a British 
child being hanged for stealing a 
spoon. /t was the law of the state. 

There is a recorded case in England 
of a 9-year-old girl being hanged for 
stealing two pennies worth of salt. Jt 
was the law of the state. 

There is another in 1748 of a boy 
of 10 who was executed for murder, Jt 
was the law of the state. 

There is the case of the 12-year-old 
American boy who was hanged for 
stealing a sheep. Jt was the law of the 
state. 

I am sickened every time I hear a 
prosecutor apologetically asking for the 
death penalty and offering the pitiful 
excuse “Jt’s the law of the state”. 

In England during the reign of 
Henry VIII, there were over two hun- 
dred crimes, ranging from shooting 
rabbits to associating with Gypsies for 
which the death penalty was exacted 
and during this period, to the shame 
and disgrace of our mother country, 
72,000 Englishmen were executed. This, 
however, did not seem to deter Eng- 
lishmen from committing crimes. 

During the reign of Queen Eliza- 
beth I, 19,000 Englishmen were exe- 
cuted but the crime rate continued to 
rise. 
No doubt bloody Queen Mary was 
actuated by the noblest motives, but 
for all the blood she drew, crime con- 
tinued unabated in Merry England. 

Peter I, Tsar of Russia, issued an 
edict against men wearing beards and, 
in order to enforce it, in 1728, put to 
death 8,000 Russians, and yet today 
we can hardly think of a Russian with- 
out a bearded image flashing before 
our eyes. 


There was a time in England when 
pickpockets were hanged and when the 
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public hangings took place the pick- 
pockets gathered and picked the pockets 
of those who came to witness the 
execution. 

The death penalty did not deter the 
7,000 people in America who commit- 
ted murders in 1958. 

Crime has a tendency to beget crime, 
and bizarre punishments have always 
adversely affected law enforcement. 

One of the most famous of all Eng- 
lish hangmen was John Price, who was 
himself hanged for murder, as was 
Hangman Dennis and Mr. Hespel. 

Then there is the interesting story 
of a former head hangman at the 
Oklahoma State Prison, who was tried 
for murder himself on no less than 
four occasions. 

Ordinary prudence and common 
judgment would tell us that if the im- 
position of the death penalty is to 
operate as a deterrent, executions must 
be performed publicly so that all may 
see what a horrible and hideous fate 
awaits the wrongdoer. Criminals should 
have front seats; it should be carried 
on television; movies should be made; 
the penalty made more brutal, and 
sheer, stark terror should be stricken 
into the hearts of all the people so that 
they, in heat of passion, or while tem- 
porarily insane, will stop and think of 
the gruesome fate that is theirs. 

Non-justifiable murders can take 
only two forms: 

First, those in heat of passion. 

Second, those premeditated and 
planned. 

In the first group the murderer has 
lost all reason and all control of his 
faculties and, the 
quences of his deed do not enter his 


therefore, conse- 
mind. 

In the second group, the murderer 
thinks he has planned the perfect crime 
and will not be apprehended, and so 
he gives no thought to punishment. 

Again, where is the deterrence? 

The State of Delaware has just be- 
come the eighth state to outlaw capital 
punishment. Among the reasons as- 
signec for this action by the Prisoners’ 
Aid Society of Delaware were: 


1. The evidence clearly shows that 
execution does not act as a deterrent 
to capital offenses. 


2. The serious offenses are commit 


ot 





ted, except in rare instances, by those 
suffering from mental disturbances; are 
impulsive in nature; and are not the 
acts of the “criminal” class. 

3. More convictions with less delays 
are obtained because the reluctance 
of juries to convict where the death 
sentence is involved is removed as a 
factor. 

4. Unequal application of the law 
takes place because those executed are 
the poor, the ignorant, and the unfor- 
tunate without resources. 

5. Conviction of the innocent does 
occur and death makes a miscarriage 
of justice irrevocable. Human judg- 
ment cannot be infallible. 

6. The state sets-a bad example 
when it takes a life. Imitative crimes 
and murder are stimulated by execu- 
tions. 

7. Legally taking a life is useless 
and is demoralizing to the general 
public. It is also demoralizing to the 
public officials who, dedicated to re- 
habilitating individuals, must callously 
put a man to death. 


Perhaps one of the most illuminating 
studies on capital” punishment was 
made by the British Royal Commission 
on capital punishment during the period 
1949-1953. After a four-year study, and 
hearing expert witnesses from many 
parts of the world, they came to this 
interesting conclusion: 

The general conclusion which we 
have reached is that there is no clear 
evidence in any of the figures we have 
examined that the abolition of capital 
punishment has led to an increase in 
the homicide rate, or that its re-intro- 
duction has led to its fall. 


A California legislative committee 
reported in 1957: 


A world-wide survey shows that no- 
where has the abolition of the death 
penalty led to an increase in the num- 
ber of homicides. 


In the face of these and numerous 
other studies, and against all the evi- 
dence to the contrary, there are those 
who still insist that the death penalty 
is a deterrent and that its abolition 
would result in an increase in crime. 

Let’s take a look at the record. 

The death penalty has been abolished 
in the following countries of Europe: 
Austria, Denmark, Finland, Holland, 
Italy, 


Spain, Sweden, Switzerland, West Ger- 


Norway, Portugal, Rumania, 


many: of South and Central America: 
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Costa 
Rica, Dominican Republic, Ecuador, 


Argentina, Brazil, Colombia, 
Honduras, Mexico, Panama, Peru, 
Puerto Rico, Uruguay, Venezuela: 
elsewhere: Greenland, Iceland, Israel, 
New Zealand and Turkey. 

In the United States it has been 
abolished in: Maine, Michigan, Minne- 


North Dakota, Rhode 


Wisconsin, Alaska, Delaware, Hawaii. 


sota, Island, 

In all of the foreign countries, for 
which I have the figures, their murder 
rate went down after the abolition. 

In the United States during the ten- 
year period 1931-1940, the average 
rate of murders was 8.1 per 100,000, 
that did not 
have capital punishment, the rate was 


whereas, in the states 
only 2.3 or only one fourth as high. 

It is significant that the State of 
Maine which abolished capital punish- 
ment in 1887 after an innocent man 
was executed, has one of the lowest 
the United States, 
whereas Georgia with fourteen crimes 


murder rates in 


for which the death penalty may be 
exacted has the highest murder rate 
in the nation, 

that 


deter 


Se much for the argument 


capital punishment serves to 


others from the commission of crimes. 
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The record completely refutes this 
argument. 


Convictions by Mistake 

To me, one of the most compelling 
arguments against capital punishment 
is the possibility of mistake. More- 
over, every lawyer and judge knows 
that bold, bald, unblushing perjury all 
too frequently stalks into our courts 
and makes a mockery of that intang- 
ible commodity we call justice. 

All America has harked to the saga 
of Tom Dooley, the folk song implor- 
ing a gay blade headed for the gallows 
to hang his head in shame before he 
was executed, but | wonder how many 
know that the song was written about 
a North Carolina man named Tom 
Dula, who was convicted of murdering 
a young lady acquaintance and was 
hanged because it was the law of the 
state. 

Unfortunately for Tom Dula it was 
a number of years later before the real 
murderer confessed. 

So many times have the innocent 
been mistakenly convicted or wrong- 
fully convicted on what later developed 
to be perjured testimony that a num- 
ber of books have been written about 
numerous of these cases. 


Biblical Precedents 

Then, there are the great cases of 
recorded history where, even though 
it was the law, the death penalty was 
not inflicted. 

God, Himself, set the first precedent. 
Cain gazed upon the beaten and bleed- 
ing body of his own brother. The de- 
nunciation of Heaven was ringing in 
his ears. He expected to find venge- 
ance at every hand. But God did not 
visit capital punishment on him. In- 
stead, He banished him from society, 
placed a mark upon him—a mark of 
his crime, but also a mark that would 
warn the rest of mankind against his 
destruction. This was the judgment of 
Almighty God in dealing with the first 
murderer and I submit that it is exempt 
from any possibility of error. 

Then, there is the case of David, who 
was responsible for the death of Uriah 
the Hittite, and who was not executed 
but continued, in spite of his heinous 


crime, to grow in favor with God and 








man and the holy writ tells us that he 
was “a man after God’s own heart”. 

The case of Moses is in point— 
Moses who slew the Egyptian in a fit 
of anger and who became a fugitive 
from justice, and yet, God sought him 
out and, from the burning bush to the 
heights of Pisgah, from the Red Sea 
to the mountain peak whence he was 
taken by God to survey the Promised 
Land from Dan to Beersheba, he, a 
murderer, was the right hand of God 
Almighty. 

What if David and Moses had been 
executed because “/¢ is the law of the 
state?” 


The Noachin Laws 

Those who urge the continuance of 
capital punishment forget all these 
things. Instead, their delight is in 
quoting from obsolete scripture, taken 
out of context and bodily lifted from 
the circumstances surrounding their 
utterance. Just as patriotism is the last 
refuge of a scoundrel, so the Bible is 
the favorite stamping ground of those 
who enjoy quoting scripture for their 
own purpose. With fiendis': glee and 
triumphant manner they turn to the 
ninth chapter and sixth verse of the 
Book of Genesis and chant: “Whoso- 
ever sheddeth man’s blood, by man 
shall his blood be shed.” 

But circumstances alter cases. Let 
us look at the circumstances under 
which this law was laid down. The 
world had gotten so evil that God 
repented that he had made man (Gen. 
6:6), the great flood came, the former 
race of mankind with all their laws 
and customs had been swept away and 
destroyed by the waters of death. 

In gratitude the little family of Noah 
gathered about the altar and received 
the seven precepts or laws, we know 
them as the Noachin laws, for their 
government. They were few in number 
and temporary in nature. They em- 
braced only the subjects necessary in 
their peculiar situation. 

All of these seven laws were aimed 
at repopulating a destroyed earth. Two 
of the seven laws read “be ye fruitful 
and multiply”. The little family of 
Noah was a germ from which all the 


future nations of the earth were to 
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vegetate. Every possible care there- 
fore had to be taken for its preserva- 
tion. So the right was expressly given 
directly by God to take away the life 
of its members, there being no other 
possible means of effectuating the pur- 
poses of heaven in their preservation. 
But no such direct and divine author- 
ity has been given the three and one- 
half million people of Tennessee. 


The Mosaic Law 

Then, there are those who look to 
the Mosaic Law and cite it as authority 
to show that God’s power over life and 
death has been committed to His crea- 
tures. They overlook a number of sig- 
nificant factors. First of all, the law 
delivered to Moses amid the fire and 
flame and the smoke at Mt. Sinai 
was divided into three parts—moral, 
political and judicial. The moral law, 
the Ten Commandments, is universal 
in its operation and perpetual in its 
obligation. But the political and judi- 
cial laws are only of interest from a 
standpoint of Biblical history. They 
constituted a civil and criminal code 
for the government of the Jews only. 

Their authority commanding the in- 
fliction of capital punishment is no 
more binding on a Christian nation 
than the laws of the Medes and the 
Persians, or of the various tribes that 
were driven from Canaan by the sword 
of the Lord and of Gideon. 

Strong measures were needed to 
bring the headstrong, moody and mur- 
muring people of the children of Israel 
across the Wilderness. Every student 
of the Bible knows how they taxed the 
combined authority of both God and 
Moses. Never before or since has there 
been such a rebellious tribe of people 
and never were such extraordinary 
measures required to keep a nation in 
subjection. Even as Moses was on the 
mountain receiving these very laws 
amidst the most sublime and awful 
and awesome demonstrations of the 
power and grandeur of God, this way- 
ward people set themselves to dancing, 
in idolatrous worship, around an image 
made of gold. 

1 wish that time permitted me to 
delve more deeply into this with you, 
but it does not. 


(Continued on page 111) 
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Tennessee v.Wash Jones: 
The Closing Argument for the Defense 


This is the closing argument that Mr. Henry made in the Circuit 
Court of Giles County, Tennessee, on March 11, 1959, on behalf 
of the defendant. The facts of the case were as follows: 

At about 3:00 o’clock on the morning of February 22, 1958, Wash 
Jones, a forty-year-old Negro, armed with a double-bitted axe and a 
16-gauge shotgun, broke into his father-in-law’s residence, shot and 
killed his father-in-law, shot his mother-in-law and bent the barrel 
of his shotgun over his estranged wife’s head. 

Upon the trial for first degree murder, the defense stood the 
defendant mute, whereupon the court entered a plea of not guilty. 
The closing argument follows, 


by Joe W. Henry, Jr. © of the Tennessee Bar (Pulaski) 
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May IT PLEASE the Court: 

Fifty-three years ago, in a bleak and 
barren and God-forsaken building on 
the banks of the Cumberland River at 
5:00 o’clock in the morning, a Negro 
man, made in God’s own image, bear- 
ing the name of Julius Morgan, and 
from Dyer County, Tennessee, became 
the first citizen of our state to be legally 
murdered by electrocution. 

Two years later, on July 8, 1918, 
the second kilowatt killing was con- 
ducted, This time the hapless victim 
was one, J. D. Williams, a Negro citi- 
zen, of Giles County. 

The third time the stench of searing 
and scorched human flesh came out of 
our penitentiary was that same July 
day in 1918, when Eddie Olsup met his 
Maker at the hands of the civilized 
State of Tennessee and in order to pre- 
serve the peace and dignity of the 
state. He, too, was from Giles County. 

In all, 123 persons have walked that 
last mile. 

One hundred twenty-three times we 
have turned our backs upon the com- 
mand of the Decalogue: Thou shalt not 


kill. 

One hundred twenty-three times we 
have arrogated to ourselves the right 
to destroy the image of God on earth. 

One hundred twenty-three times we 
have disputed the sacred idea that no 
man is beyond redemption. 

One hundred twenty-three times we 
have reverted to our primitive and 
savage origin bred in generations in 
the jungle. 

One hundred twenty-three times we 
have closed the door on a man’s life 
and sent hinf to his Maker with a crime 
on his soul and guilt in his heart and 
denied him his God-given right to re- 
pentance, redemption and forgiveness. 

One hundred twenty-three times we 
have usurped the divine authority of 
heaven. 

One hundred twenty-three prosecu- 
tors have sung their hymns of hate as 
hapless human beings prepared to hang 
down their heads and die. 

One hundred twenty-three times we 
have proclaimed to the world that state 
government has no obligation to be 
civilized. 
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Who were these 123 men? 

Their names are unimportant, but I 
have a list that shows them all—the 
roll of horror. 

One cannot look at this yellow sheet-— 
significantly it is yellow—the color de- 
noting cowardice, the color of the 
Army’s Dishonorable Discharge, the 
color that describes the worst fever 
known to man, the color that describes 
the jacket of the pestiferous hornet, the 
color that describes the worst brand of 
journalism—one cannot look at it with- 
out thinking of all the widows and 
orphans we have made, of all the tears 
that were shed in their memory and of 
the God who loved them, but who was 
thrust from their hearts by the cold 
hand of vengeance, 

Ten men and two women sit upon 
this jury. Five of you owe your 
spiritual allegiance to the Methodist 
Church; two to the Church of Christ; 
two to the Cumberland Presbyterian, 
and one to the Baptist Church. 

All of you stated on your examina- 
tion that you believed in God, that you 
accepted Jesus Christ as your personal 























Saviour, that you subscribed to the pre- 
cepts of the Christian religion, believed 
in the set of ethical standards pro- 
claimed by Christ, believed in a future 
system of rewards and punishment, the 
forgiveness of sins, the resurrection of 
the body and the life everlasting. 

In short, you are Christians and 
civilized citizens. 

You have all—some reluctantly— 
expressed your belief in capital punish- 
ment, 

As you follow my argument, I ask 
that you search your souls in an effort 
to arrive at a rational and Christian 
conclusion based upon a fresh look at 
the evidence. 

I ask that you erase from your minds 
any opinion that you may have on 
capital punishment until I have pre- 
sented the case against capital punish- 
ment and have reviewed the issues and 
separated superstition from fact. 


Essentials of Punishment 

It is generally accepted that there 
are three essential ingredients of all 
punishment. All must be present and 
if any one is missing the punishment 
is defective. 

First, the punishment of the offender; 

Second, the rehabilitation of the of- 
fender and his restoration to useful 
and productive citizenship; 

Third, the protection of society by 
deterring others from the commission 
of like offenses. 

We may dispose summarily, and 
without discussion, of the first two, 
because I will readily admit that death 
by electrocution definitely fulfills the 
essential ingredient of punishment. I 
am sure that the district attorney and 
his associate, likewise, will concede 
that death is fairly permanent and 
when the penalty of death is imposed 
rehabilitation and restoration are im- 
possible. Thus, it is, at the very outset, 
one of the essentials of punishment is 
missing. 


Deterrence 

This leaves for consideration the 
major ingredient and the one that com- 
pletely overshadows the first two, i.e., 
deterrence. Does the death penalty 
serve as a warning to others? Does it 
keep them from committing similar 


crimes? 

There are those who contend that we 
are living in an age when we have wit- 
nessed more brutality and slaughter 
than all our ancestors since the birth 
of Christ; that this is perhaps why we 
don’t worry too much about the death 
of one man, that we have become in- 
oculated to brutality and immune to 
human suffering. 

My whole being rebels at any such 
philosophy. I am morally persuaded 
that throughout the history of time 
each generation has been successively 
better and upon the rungs of its prog- 
ress we are steadily climbing the lad- 
der that ultimately leads to a perfect 
order of existence. 

Men of good will recognize it to be 
incontestably true that we are our 
brothers’ keepers, and just as a pebble 
cannot be thrown into the ocean with- 
out disturbing every drop of water in 
the sea, so one man cannot be aban- 
doned and sacrificed upon the altar of 
society’s sometimes unreasonable de- 
mands without disturbing all mankind. 


Yes, we have made great progress. 


Throughout the recorded history of 
time the human race has devised many 
and varied means of punishing those 
guilty of infractions of good order, 
and while we have not reached perfec- 
tion, our progress has been praise- 
worthy. 

There was a time when society 
thought that criminals should be be- 
headed, burned, boiled or buried alive; 
when men were strangled, stoned, 
skinned or starved to death; when they 
were torn asunder by trees fastened to 
their limbs, or devoured by wild beasts; 
when they were forced to drink poison, 
crucified, or drowned; when they were 
chopped in two while still alive, or 
eaten alive by insects or sewn in a bag 
with snakes—all of this in the name of 
justice and all because it was “the law 
of the state”. 

As odious and savage as these prac- 
tices sound to us today, let’s face the 
fact that a hundred years from now 
when capital punishment has long van- 
ished from the American scene as it 
has in most of the other civilized coun- 
tries of the world—electrocution will 
be listed as another barbarous punish- 
ment along with drawing and quarter- 
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ing—for I submit to you any punish- 
ment that takes the very life of a 
human being is barbarous, cruel, un- 
Christian, and uncivilized and a throw- 
back to the Dark Ages. 

Time was when pigs, horses and 
cattle were tried and executed for 
murder. Jt was the law of the state. 

In 1474 a rooster was tried for the 
heinous and unnatural crime of laying 
an egg and sentenced, together with the 
egg, to be burned at the stake. Jt was 
the law of the state. 

There is another, in 1801 of a British 
child being hanged for stealing a 
spoon. Jt was the law of the state. 

There is a recorded case in England 
of a 9-year-old girl being hanged for 
stealing two pennies worth of salt. J¢ 
was the law of the state. 

There is another in 1748 of a boy 
of 10 who was executed for murder. Jt 
was the law of the state. 

There is the case of the 12-year-old 
American boy who was hanged for 
stealing a sheep. Jt was the law of the 
state. 

I am sickened every time I hear a 
prosecutor apologetically asking for the 
death penalty and offering the pitiful 
excuse “It’s the law of the state”. 

In England during the reign of 
Henry VIII, there were over two hun- 
dred crimes, ranging from shooting 
rabbits to associating with Gypsies for 
which the death penalty was exacted 
and during this period, to the shame 
and disgrace of our mother country, 
72,000 Englishmen were executed. This, 
however, did not seem to deter Eng- 
lishmen from committing crimes. 

During the reign of Queen Eliza- 
beth I, 19,000 Englishmen were exe- 
cuted but the crime rate continued to 
rise. 

No doubt bloody Queen Mary was 
actuated by the noblest motives, but 
for all the blood she drew, crime con- 
tinued unabated in Merry England. 

Peter I, Tsar of Russia, issued an 
edict against men wearing beards and, 
in order to enforce it, in 1728, put to 
death 8,000 Russians, and yet today 
we can hardly think of a Russian with- 
out a bearded image flashing before 
our eyes. 

There was a time in England when 
pickpockets were hanged and when the 
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public hangings took place the pick- 
pockets gathered and picked the pockets 
of those who came to witness the 
execution. 

The death penalty did not deter the 
7,000 people in America who commit- 
ted murders in 1958. 

Crime has a tendency to beget crime, 
and bizarre punishments have always 
adversely affected law enforcement. 

One of the most famous of all Eng- 
lish hangmen was John Price, who was 
himself hanged for murder, as was 
Hangman Dennis and Mr. Hespel. 

Then there is the interesting story 
of a former head hangman at the 
Oklahoma State Prison, who was tried 
for murder himself on no less than 
four occasions. 

Ordinary prudence and common 
judgment would tell us that if the im- 
position of the death penalty is to 
operate as a deterrent, executions must 
be performed publicly so that all may 
see what a horrible and hideous fate 
awaits the wrongdoer. Criminals should 
have front seats; it should be carried 
on television; movies should be made; 
the penalty made more brutal, and 
sheer, stark terror should be stricken 
into the hearts of all the people so that 
they, in heat of passion, or while tem- 
porarily insane, will stop and think of 
the gruesome fate that is theirs. 

Non-justifiable murders can take 
only two forms: 

First, those in heat of passion. 

Second, those premeditated and 
planned. 

In the first group the murderer has 
lost all reason and all control of his 
faculties and, therefore, the conse- 
quences of his deed do not enter his 
mind. 

In the second group, the murderer 
thinks he has planned the perfect crime 
and will not be apprehended, and so 
he gives no thought to punishment. 

Again, where is the deterrence? 

The State of Delaware has just be- 
come the eighth state to outlaw capital 
punishment. Among the reasons as- 
signed for this action by the Prisoners’ 
Aid Society of Delaware were: 


1. The evidence clearly shows that 
execution does not act as a deterrent 
to capital offenses. 

2. The serious offenses are commit- 


ted, except in rare instances, by those 
suffering from mental disturbances; are 
impulsive in nature; and are not the 
acts of the “criminal” class. 

3. More convictions with less delays 
are obtained because the reluctance 
of juries to convict where the death 
sentence is involved is removed as a 
factor. 

4. Unequal application of the law 
takes place because those executed are 
the poor, the ignorant, and the unfor- 
tunate without resources. 

5. Conviction of the innocent does 
occur and death makes a miscarriage 
of justice irrevocable. Human judg- 
ment cannot be infallible. 

6. The state sets a bad example 
when it takes a life. Imitative crimes 
and murder are stimulated by execu- 
tions. 

7. Legally taking a life is useless 
and is demoralizing to the general 
public. It is also demoralizing to the 
public officials who, dedicated to re- 
habilitating individuals, must callously 
put a man to death. 


Perhaps one of the most illuminating 
studies on capital punishment was 
made by the British Royal Commission 
on capital punishment during the period 
1949-1953. After a four-year study, and 
hearing expert witnesses from many 
parts of the world, they came to this 
interesting conclusion: 


The general conclusion which we 
have reached is that there is no clear 
evidence in any of the figures we have 
examined that the abolition of capital 
punishment has led to an increase in 
the homicide rate, or that its re-intro- 
duction has led to its fall. 


A California legislative committee 
reported in 1957: 


A world-wide survey shows that no- 
where has the abolition of the death 
penalty led to an increase in the num- 
ber of homicides. 


In the face of these and numerous 
other studies, and against all the evi- 
dence to the contrary, there are those 
who still insist that the death penalty 
is a deterrent and that its abolition 
would result in an increase in crime. 

Let’s take a look at the record. 

The death penalty has been abolished 
in the following countries of Europe: 
Austria, Denmark, Finland, Holland, 
Italy, Norway, Portugal, Rumania, 
Spain, Sweden, Switzerland, West Ger- 
many; of South and Central America: 


54 American Bar Association Journal 





Joe W. Henry, Jr. is the senior 
member of his law firm in Pulaski, 
Tennessee. He served as City At- 
torney of Pulaski for six years. He 
was a member of the 1949 General 
Assembly of Tennessee and Ad- 
jutant General of Tennessee from 
January, 1953 to January, 1959. He 
was admitted to the Tennessee Bar 
in 1940. 





Argentina, Brazil, Colombia, Costa 
Rica, Dominican Republic, Ecuador, 
Honduras, Mexico, Panama, Peru, 
Puerto Rico, Uruguay, Venezuela; 
elsewhere: Greenland, Iceland, Israel, 
New Zealand and Turkey. 

In the United States it has been 
abolished in: Maine, Michigan, Minne- 
sota, North Dakota, Rhode Island, 
Wisconsin, Alaska, Delaware, Hawaii. 

In all of the foreign countries, for 
which I have the figures, their murder 
rate went down after the abolition. 

In the United States during the ten- 
year period 1931-1940, the average 
rate of murders was 8.1 per 100,000, 
whereas, in the states that did not 
have capital punishment, the rate was 
only 2.3 or only one fourth as high. 

It is significant that the State of 
Maine which abolished capital punish- 
ment in 1887 after an innocent man 
was executed, has one of the lowest 
murder rates in the United States, 
whereas Georgia with fourteen crimes 
for which the death penalty may be 
exacied has the highest murder rate 
in the nation. 

So much for the argument that 
capital punishment serves to deter 
others from the commission of crimes. 
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The record completely refutes this 
argument. 


Convictions by Mistake 

To me, one of the most compelling 
arguments against capital punishment 
is the possibility of mistake. More- 
over, every lawyer and judge knows 
that bold, bald, unblushing perjury all 
too frequently stalks into our courts 
and makes a mockery of that intang- 
ible commodity we call justice. 

All America has harked to the saga 
of Tom Dooley, the folk song implor- 
ing a gay blade headed for the gallows 
to hang his head in shame before he 
was executed, but I wonder how many 
know that the song was written about 
a North Carolina man named Tom 
Dula, who was convicted of murdering 
a young lady acquaintance and was 
hanged because it was the law of the 
state. 

Unfortunately for Tom Dula it was 
a number of years later before the real 
murderer confessed. 

So many times have the innocent 
been mistakenly convicted or wrong- 
fully convicted on what later developed 
to be perjured testimony that a num- 
ber of books have been written about 
numerous of these cases, 


Biblical Precedents 

Then, there are the great cases of 
recorded history where, even though 
it was the law, the death penalty was 
not inflicted. 

God, Himself, set the first precedent. 
Cain gazed upon the beaten and bleed- 
ing body of his own brother. The de- 
nunciation of Heaven was ringing in 
his ears. He expected to find venge- 
ance at every hand. But God did not 
visit capital punishment on him. In- 
stead, He banished him from society, 
placed a mark upon him—a mark of 
his crime, but also a mark that would 
warn the rest of mankind against his 
destruction. This was the judgment of 
Almighty God in dealing with the first 
murderer and I submit that it is exempt 
‘rom any possibility of error. 

Then, there is the case of David, who 
was responsible for the death of Uriah 
ihe Hittite, and who was not executed 
but continued, in spite of his heinous 
c1ime, to grow in favor with God and 


man and the holy writ tells us that he 
was “a man after God’s own heart”. 

The case of Moses is in point— 
Moses who slew the Egyptian in a fit 
of anger and who became a fugitive 
from justice, and yet, God sought him 
out and, from the burning bush to the 
heights of Pisgah, from the Red Sea 
to the mountain peak whence he was 
taken by God to survey the Promised 
Land from Dan to Beersheba, he, a 
murderer, was the right hand of God 
Almighty. 

What if David and Moses had been 
executed because “Jt is the law of the 
state?” 


The Noachin Laws 

Those who urge the continuance of 
capital punishment forget all these 
things. Instead, their delight is in 
quoting from obsolete scripture, taken 
out of context and bodily lifted from 
the circumstances surrounding their 
utterance. Just as patriotism is the last 
refuge of a scoundrel, so the Bible is 
the favorite stamping ground of those 
who enjoy quoting scripture for their 
own purpose. With fiendish glee and 
triumphant manner they turn to the 
ninth chapter and sixth verse of the 
Book of Genesis and chant: “Whoso- 
ever sheddeth man’s blood, by man 


shall his blood be shed.” 


But circumstances alter cases. Let 
us look at the circumstances under 
which this law was laid down. The 
world had gotten so evil that God 
repented that he had made man (Gen. 
6:6), the great flood came, the former 
race of mankind with all their laws 
and customs had been swept away and 
destroyed by the waters of death. 

In gratitude the little family of Noah 
gathered about the altar and received 
the seven precepts or laws, we know 
them as the Noachin laws, for their 
government. They were few in number 
and temporary in nature. They em- 
braced only the subjects necessary in 
their peculiar situation. 

All of these seven laws were aimed 
at repopulating a destroyed earth. Two 
of the seven laws read “be ye fruitful 
and multiply”. The little family of 
Noah was a germ from which all the 
future nations of the earth were to 
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vegetate. Every possible care there- 
fore had to be taken for its preserva- 
tion. So the right was expressly given 
directly by God to take away the life 
of its members, there being no other 
possible means of effectuating the pur- 
poses of heaven in their preservation. 
But no such direct and divine author- 
ity has been given the three and one- 
half million people of Tennessee. 


The Mosaic Law 

Then, there are those who look to 
the Mosaic Law and cite it as authority 
to show that God’s power over life and 
death has been committed to His crea- 
tures. They overlook a number of sig- 
nificant factors. First of all, the law 
delivered to Moses amid the fire and 
flame and the smoke at Mt. Sinai 
was divided into three parts—moral, 
political and judicial. The moral law, 
the Ten Commandments, is universal 
in its operation and perpetual in its 
obligation. But the political and judi- 
cial laws are only of interest from a 
standpoint of Biblical history. They 
constituted a civil and criminal code 
for the government of the Jews only. 

Their authority commanding the in- 
fliction of capital punishment is no 
more binding on a Christian nation 
than the laws of the Medes and the 
Persians, or of the various tribés that 
were driven from Canaan by the sword 


of the Lord and of Gideon. 


Strong measures were needed to 
bring the headstrong, moody and mur- 
muring people of the children of Israel 
across the Wilderness. Every student 
of the Bible knows how they taxed the 
combined authority of both God and 
Moses. Never before or since has there 
been such a rebellious tribe of people 
and never were such extraordinary 
measures required to keep a nation in 
subjection. Even as Moses was on the 
mountain receiving these very laws 
amidst the most sublime and awful 
and awesome demonstrations of the 
power and grandeur of God, this way- 
ward people set themselves to dancing, 
in idolatrous worship, around an image 
made of gold. 

I wish that time permitted me to 
delve more deeply into this with you, 
but it does not. 

(Continued on page 111) 
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Preaching and Practicing 

There are men of good will who sadly tell us that inter- 
national tribunals are useless because they cannot enforce 
their judgments. It is said that even where a nation has 
submitted a dispute to such a tribunal for decision that 
nation may ignore the judgment if it is unsatisfactory. 
Condemnation by world opinion, the only sanction avail- 
able, is notoriously ineffective. 

Perhaps this counsel of despair is well founded. There is, 
however, evidence the other way. Nations pay the judg- 
ments of their own courts of claims, yet they are under no 
greater compulsion to do so than if the judgments were 
those of an international tribunal. If our Congress did not 
appropriate the funds to pay the judgments of the Court of 
Claims the ostensibly successful claimant would be remedi- 
less. We are told, though, that judgments of the Court of 
Claims are comparatively small matters and that the in- 
variable obedience to them is no indication that there would 
be obedience to a judgment in a dispute so serious that 
resort to the international tribunal had been the alternative 
to war. Be that as it may, there can be no doubt that there 
are many subjects on which, even in this sorry world, the 
judgments of international tribunals would be accepted 
implicitly. 
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Louis Sohn, in his article in this issue “The Settlement 
of Disputes by International Tribunals: Past, Present and 
Future”, calls attention to our nation’s reservation to its 
acceptance of the jurisdiction of the International Court of 
Justice. This reservation excludes from such jurisdiction 
disputes “with regard to matters which are essentially with- 
in the domestic jurisdiction of the United States of America 
as determined by the United States of America”. As a 
practical matter this takes us only a very short distance 
beyond an acceptance of jurisdiction in such cases as our 
nation chooses. It may be that realism requires that our 
State Department give to the world advance notice that 
there are disputes where nothing short of defeat in war 
would lead us to surrender our position. That would not, 
however, require such a reservation as confines the juris- 
diction of the International Court of Justice to such matters 
as the United States determines not to be essentially within 
its domestic jurisdiction. Many of those who devote them- 
selves to the cause of world peace through law consider the 
language of the reservation close to an affront. Surely, at a 
time when the United States demands of others that they 
respect their treaty obligations with the same performance 
that a court of justice would require of private contracting 
parties, we cannot afford to take the arrogant attitude that 
we will submit ourselves to the judgment of a court in such 
cases as it pleases us to do so. 

The problem is to draft a reservation in a form which 
would commit us to acceptance of the decision of the court 
in cases such as those which occupy a national court of 
claims. Mr. Sohn suggests several ways in which the juris- 
diction of the court can be unconditionally accepted over 
such cases without making as to other cases a pledge which 
the country would be unwilling to keep. He would elimi- 
nate, or confine to a restricted class of cases, the power of 
the United States to pass on the question whether the 
controversy was one which it had agreed to submit to the 
court. His proposals have great importance. In this crisis 
in world affairs we cannot afford to display a propensity to 
substitute the will of the state for justice according to law. 


A Judicial Experiment 

Nothing today is causing the Bench and Bar more 
anxiety than the search for an adequate remedy for the 
law’s delays. Court calendars are so crowded that many 
litigants, anxious for disposition of pending matters, must 
wait several years after joinder of issue before they may 
hope for trial. This condition, in more or less acute phase, 
prevails in the federal courts as well as those of the 
several states. 

Recently, in the United States District Court for the 
Northern District of Illinois, a new rule looking to some 
amelioration has been promulgated. It was suggested by 
Judge Julius H. Miner and enthusiastically supported by 
Chief Judge William J. Campbell. Upon submission to all 
the District Judges, approval of the proposal was unani- 
mous and the new rule forthwith became effective. 

The new rule provides that the trial judge, at his discre- 
tion, may order a separate trial on the issue of liability, leav- 
ing the question of the amount of damages to be tried later. 


























The period of experiment has been too short to justify 
any definite conclusion as to the influence of the rule 
upon the solution of the problem before us, but the signs 
are hopeful and the results to be watched with interest. 

This much information we do have: Judge Miner, in the 
weeks during which the new rule has been operative, has 
presided at the settlement of twice as many cases as ever 
before in a like period. 

He refers to one case in which the defendant would 
offer no more than $2,000 and the plaintiff, feeling secure 
on the question of liability, insisted on $5,000 and offered 
to waive the jury on this issue. The ultimate result was a 
settlement for $4,500 before trial. 

From his experience, the judge has become satisfied 
that under the new rule the plaintiff with a strong case 
is not afraid to try the question of liability first and 
separately; but if he has a weak case he will settle for a 
nominal amount. 

A defendant, on the other hand, who realizes definite 
liability, will settle before it is adjudicated. 








Editor to Readers 








Lawyers are not always greedy in thinking only of fees. 
Witness the contents of the following article from the New 
York Times, sent to us by David F. Maxwell, of Philadel- 


phia, a former President of the American Bar Association: 


SOVIET SPY’S WIFE PAYS CITY LAWYER 
Court-Appointed Attorney Gives $10,000 
Defense Fee to 3 Universities 


James B. Donovan, the court-assigned defense counsel 
for Col. Rudolf Ivanovich Abel, the convicted Soviet spy, 
yesterday received a fee of $10,000. He promptly turned 
it over to Fordham University and the law schools of 
Harvard and Columbia University. 


Editorials 


The money was forwarded from East Germany by the 
defendant’s wife through her attorney. Permission for this 
transaction was given by Colonel Abel, now in the Federal 
penitentiary at Atlanta serving a thirty-year sentence, and 
the Department of Justice. 


Federal Judge Matthew T. Abruzzo signed the order 
authorizing Mr. Donovan to accept the fee yesterday in the 
United States District Court, Brooklyn. Earlier the lawyer 
had stipulated what he intended to do with the payment. 


“It is my belief that in a land of plenty, such as the 
United States, the most effective means of combating totali- 
tarianism lies in the furtherance of sound moral training 
and a true understanding of justice under law”, Mr. 
Donovan wrote in his motion for the fee. 


Split 3 Ways 
Accordingly, he continued, the $10,000 will be distrib- 
uted as follows: $5,000 to Fordham University and $2,500 
to the Harvard Law School, both of which he attended; 
and $2,500 to the Columbia Law School, the alma mater of 


his two assistants, Thomas M. Debevoise, 2d of Woodstock, 
Vt., and Arnold G. Fraiman. 


The original plan was for Mr. Donovan to be paid out 
of $15,000 held in the Russian’s name here at the time of 
his assignment to the case two years ago. However, trial 
and appeal costs have mounted to $11,043.54, with the end 
not yet in sight, so the defendant suggested that the legal 
fee be paid separately by his wife. This was done with the 
approval of all concerned. 


On November 15, 1957, Abel was found guilty of having 
conspired to spy for the Soviet Union. The conviction was 
affirmed by the United States Court of Appeals. A further 
appeal was argued before the Supreme Court in Washing- 
ton last February on the ground that the trial court had 
wrongly admitted evidence “obtained by a search and 
seizure” violating constitutional provisions. The Supreme 
Court has now ordered reargument on this question No- 
vember 9... 
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Court Reorganization: 


Success in Connecticut 


A long struggle for reorganization of Connecticut’s antiquated 
court structure came to an end this year when Governor Ribicoff 
signed a bill abolishing the state’s minor courts which had been in 
existence for 320 years. Mr. Pettengill tells how the campaign to 
achieve this was waged to a successful conclusion, 


by Charles W. Pettengill ¢ of the Connecticut Bar (Greenwich) 


On THURSDAY, March 26, 1959, 
Governor Ribicoff signed into law one 
of Connecticut’s biggest judicial re- 
forms, the abolition of its 320-year-old 
minor court system. 

“Passage of court reorganization”, 
the Governor said, “will stand in his- 
tory as a tribute to the men and women 
who have worked so hard for so many 
years, both within and outside the leg- 
islature in the cause of fair and equal 
justice”. 

Thus ended the first and most im- 
portant phase of the State Bar Associ- 
ation’s attempt to provide state main- 
tained courts with full-time lawyer 
judges for the citizens of Connecticut. 
For more than twenty-five years spe- 
cial committees and legislative commis- 
sions had studied the problem and at 
almost every biennial session of the 
Legislature the recommendations of 
such groups had been ignored or dis- 
regarded by the legislators of both 
political parties. 

This year’s accomplishment is due 
to a happy combination of several im- 
portant ingredients: (1) A_ strong 
governor, himself a lawyer, who made 
court reorganization the principal 
plank in his campaign for re-election. 
(2) The continuing support of the 
State Bar Association which once more 
introduced a comprehensive bill to 
include state maintained Probate 


Courts and a new Family Court. (3) 


The collaboration of important lay or- 
ganizations, chief among which were 
the Connecticut Public Expenditure 
Council, the League of Women Voters 
and a newly created organization called 
Connecticut Citizens for Better Courts. 
Many citizens believe that the last 
named group played a large part in 
finally shaping public opinion. 

Almost equally important was the 
almost unanimous support given the 
proposed legislation by the newspapers 
and the radio and television stations 
in the state. Countless editorials were 
written and the columns of most local 
papers were available for appropriate 
articles or other timely publicity with- 
out cost. One of the largest stations 
volunteered to prepare and did broad- 
cast spot announcements favoring the 
program and television interviews were 
arranged at the suggestion of the sta- 
tions themselves and the time contrib- 
uted to the common cause. 

For years a special committee of the 
State Bar Association had been work- 
ing on the text of an ideal bill but had 
been unable to arouse the necessary 
enthusiasm from association members. 
Polls of the State Bar indicated that al- 
most 83 per cent of the members who 
voted favored full-time legally trained 
judges for all courts but opinions dif- 
fered on various phases of any one 
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proposed plan. In 1957 at a public 
hearing before the joint Judiciary 
Committee of the General Assembly a 
group of dissidents from a large county 
bar association had bitterly opposed 
the measure. This opposition was one 
of the excuses used that year for side- 
stepping the issue. It was claimed that 
even the lawyers could not agree among 
themselves. 

As a consequence the State Bar 
Association decided to profit from the 
experience in New Jersey. There sev- 
eral years ago Arthur Vanderbilt, with 
the aid of a strong state governor, had 
succeeded despite the opposition of a 
large segment of the New Jersey Bar. 
Judge Vanderbilt was quoted as saying 
“If judicial reform is to come... it 
must come... through a popular move- 
ment of laymen led or advised by a 
few courageous and informed judges 
and lawyers.” In New Jersey the pro- 
ponents had successfully marshalled 
public opinion and enlisted the support 
of laymen. Similarly in Connecticut it 
was clear that the public must first be 
informed, then aroused and finally or- 
ganized. 

For this purpose the State Bar Com- 
mittee sponsored a citizens’ committee 
which was to be completely divorced 
from the State Bar Association. It was 
to be truly a laymen’s group with a 
minimum of lawyers except that the 
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chairman was a former President of 
the State Bar Association who had 
served on its special committee. The 
Citizens’ committee first proceeded to 
incorporate under the name of Connec- 
ticut Citizens for Better Courts and 
invited the senior past Chief Justice of 
the Connecticut Supreme Court of 
Errors to serve as honorary chairman. 
The other four living past chief jus- 
tices agreed to serve as an advisory 
board. The remaining members of the 
small executive committee were care- 
fully selected to represent a cross sec- 
tion of the state, geographically and 
vocationally. Education, industry, labor 
and the farmers were all represented. 
Included were the secretary of one of 
the largest manufacturing concerns, the 
secretary-treasurer of the Connecticut 
A.F.L.-C.1.0., a college president, the 
chairman of the League of Women 
Voters Court Committee, a former 
Mayor of Hartford, a woman who had 
served two terms as Secretary of State 
and the President of the Milk Pro- 
ducers Association. These men and 
women approached the problem on 
a truly non-partisan but nevertheless 
realistic basis because in the group 
were members of both parties who 
supplied the necessary political know- 
how. 

In an effort to profit by the experi- 
ence in New York State, the members 
of the Executive Committee conferred 
with Harrison Tweed in New York. 
Mr. Tweed was then serving as Chair- 
man of the Temporary Commission on 
the Courts created by the New York 
legislature in 1953. For several hours 
he reviewed the work of the Commis- 
sion and pointed out many of the 
problems which would confront any 
organization attempting to reorganize 
or modernize an existing Court system. 
He referred specifically to reconciling 
ihe viewpoints of such diverse forces 
as the lawyers, the surrogates, judges 
of all courts to be affected, the League 
Women Voters and other lay or- 
xanizations and the leaders of both 
najor political parties and their rep- 
esentatives in the legislature. 

As a result of this conference, the 
‘onnecticut Citizens for Better Courts, 
ine., was enabled to avoid many pit- 
tells. Its counterpart in New York, 
‘te Committee for Modern Courts, also 


was most helpful. The Connecticut cor- 
poration patterned its Articles of Asso- 
ciation and By-Laws after the New 
York corporation, but, incidentally, was 
unable to convince the U. S. Treasury 
Department that its purposes and ob- 
jectives were equally educational. Con- 
sequently, contributions to the Connect- 
icut corporation were not deductible 
for income tax purposes. 

In Connecticut the foremost state- 
wide taxpayers’ research organization 
is the Connecticut Public Expenditure 
Council. In 1955 this organization 
after months of research and at con- 
siderable expense had furnished the 
State Bar Association with an exhaus- 
tive and complete analysis of all the 
minor courts and probate courts. No 
similar study had ever been made and 
the advocates of court reorganization 
were thereby for the first time enabled 
to speak specifically about various 
weaknesses, irregularities and abuses 
of the existing system rather than to 
discuss the problem in broad generali- 
ties. The report uncovered some amaz- 
ing statistical information. For ex- 
ample it was disclosed that in the 102 
smaller towns of the state where trial 
justices of the peace held “court”, less 
than 10 per cent had any legal train- 
ing. In the remaining sixty-six town 
and city courts where part time judges 
preside, only 47 per cent of them were 
lawyers. In the 122 Probate Courts 
only 43 per cent were members of the 
Bar. The trial justice court in a town 
where the population was but 261 was 
showing a net profit to the town, mostly 
as a result of motor vehicle violations, 
of $10,680. This amounted to over $40 
per capita or the equivalent of a town 
tax on $1,700 of assessed value. 

A Connecticut lawyer serving as trial 
justice in one town may impose a fine 
not exceeding $250 or a jail sentence 
not exceeding sixty days, whereas in 
another town, with a so-called munici- 
pal court, a lay judge of that court 
may take jurisdiction of offenses call- 
ing for a minimum of five years in the 
state prison and may impose a fine not 
exceeding $250 or six months in jail, 
or may impose a fine of $500 or one 
year in jail, all of which is dependent 
upon population and not at all upon 
the legal learning and wisdom of the 
judge. 
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Thus the facts and figures contained 
in the report formed the basis for the 
attack on the existing system. In order 
to arouse public opinion it was neces- 
sary to point out some of the prevailing 
imperfections and injustices. It was 
essential to convince the average 
apathetic citizen that Connecticut minor 
courts had just “growed” and were 
operating out of contact with the state 
maintained courts and with little or 
no supervision; that penalties for the 
same offenses varied from town to 
town, and that the so-called judges in 
many instances were susceptible to 
improper influences. 

The League of Women Voters made 
court reorganization the principal item 
in its legislative program for 1959, 
conducting study groups in each com- 
munity where there was a branch and 
arranging for panel discussions all 
over the state. A folder graphically out- 
lining the old system and the pro- 
posed‘ new plan was prepared and 
widely distributed. The Junior Bar 
Section of the State Bar also provided 
speakers for service clubs and other 
interested groups. 

The Connecticut Citizens for Better 
Courts engaged a prominent public 
relations consultant, who lives in Con- 
necticut, to prepare a fifteen-page hard- 
hitting pamphlet entitled “Justice for 
All Is Up to You”. On the cover was a 
quotation from the Connecticut Con- 
stitution reading “All Courts shall be 
open ... and justice administered with- 
out sale, denial or delay”. Following 
are a few typical headings from the 
pamphlet: “A Hodge- Podge of Courts”, 
‘“‘Amateur Justice’, “‘Justice at a 
Profit”, “Justice Mixed with Politics”, 
“Part-Time Justice”, “Justice by Neg- 
lect”, “Court Delay”. It concluded with 
a statement that stagecoach vintage 
justice is ill suited to the state which 
is now mother to the helicopter and the 
atomic submarine. This pamphlet also 
received wide distribution. 

The success of the combined efforts 
of all the various groups first became 
apparent in the summer of 1958 when 
both political parties included planks 
favoring the creation of a family court. 
Both parties endorsed the principle of 
court reorganization but whereas the 
Democrats called for the elimination 
of all town and city courts with full- 
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Court Reorganization 


time lawyer judges, the Republicans 
sought to limit the plan to the six larg- 
est cities in Connecticut. It was claimed 
that these courts handled a large per- 
centage of all the business in the state. 

During the election campaign in the 
fall, the League of Women Voters had 
attempted to have all candidates de- 
clare themselves on the issue of court 
reorganization. However, the candi- 
dates for the most part limited them- 
selves to their party platform. Thus, 
the Democrats with but few exceptions 
favored including all the minor courts, 
and the Republicans endorsed the plan 
but argued that integration should take 
place gradually, starting with the six 
largest municipal courts. Incidentally, 
these courts were all staffed with Demo- 
cratic judges, and in 1955 showed a 
net profit of $275,000 to the munici- 
palities after paying salaries and other 
expenses, 

The overwhelming victory of Gover- 
nor Ribicoff in November of 1958 was 
such that he carried into office the en- 
tire state ticket, and for the first time 
in seventy-five years, the Democratic 
Party controlled both houses of the 
Assembly. In the Senate the majority 
was 29 to 7 and in the House of Repre- 
sentatives, a bare majority of 141 to 
138. Opinions differ as to what part the 
issue of court reform played in the 
election results. But perhaps it was 
more than a coincidence that many 
towns heretofore safely in the Repub- 
lican column shifted over to the Demo- 
crats, in many instances by a narrow 
margin. 

Following the election, court  re- 
organization prospects brightened, de- 
spite the defection of ten or fifteen 
Democrats, mostly from small towns, 
who were holding out for continu- 
ing the trial justice system. This 
system provided that the Board of 
Selectmen of each town appoint one 
of the elected Justices of the Peace to 
be the Trial Justice, and another Jus- 
tice of the Peace to be the alternate 
Trial Justice. The board of three select- 
men in Connecticut towns headed the 
executive branch of the town govern- 
ment, and the prevailing party elected 
the First and Second Selectmen and 
therefore controls the Board. The trial 
justice in each town appoints the prose- 
cutor. Thus in 102 small towns, the 


executive branch of the town govern- 
ment appointed the judicial branch. 
Even worse than that in fifty-one towns 
large enough to have a chief of police, 
the chief was also the First Selectman. 
This procedure violates a basic prin- 
ciple of constitutional government. It 
was possible in any of these fifty-one 
towns for a man to be arrested by a 
police officer whose chief was the First 
Selectman (sometimes called the 
Mayor) who in concert with the Second 
Selectman of the same political party 
had appointed the trial justice and 
who in turn had appointed the prose- 
cutor. Little wonder that there were 
rumors of “fixes” and that favored 
resident defendants escaped with mini- 
mum penalties and suspended sentences. 

With the opening of the General 
Assembly in January, three court re- 
organization bills were introduced. The 
State Bar Association again offered a 
bill for complete court reorganization 
including the probate courts and pro- 
viding for a new family court. The 
Governor presented a bill to eliminate 
all trial justice courts and municipal 
courts but providing that all appeals 
be tried de novo, and the Republicans 
sponsored a bill to include only the 
sixty-six municipal courts in the state- 
maintained system. 

A hearing before the Joint Judiciary 
Committee was held in early February, 
and the battle lines drawn. With at 
least ten recalcitrant Democrats in the 
House of Representatives the question 
was how many Republican votes could 
be garnered to pass the measure in the 
House. This became considerably more 
of a problem when a Republican caucus 
dominated by small town representa- 
tives put the party on record as stand- 
ing firm against including the 102 trial 
justice courts. 

Passage of the administration bill in 
the Senate was a foregone conclusion, 
but it became necessary to enlist the 
support of a sufficient number of in- 
dependently minded Republican repre- 
sentatives and convince them that they 
should disregard their caucus vote. An 
additional difficulty was presented by 
the fact that the new Republican State 
Chairman and both the minority lead- 
ers in the Senate and the House were 
serving their first terms as party lead- 
ers and were all young men. Both the 
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Charles W. Pettengill was ad- 
mitted to the Connecticut Bar in 
1922. He is a former President of 
the State Bar Association of Con- 
necticut, a former Chairman of the 
National Conference of Bar Presi- 
dents and is now serving as State 
Delegate to the American Bar As- 
sociation’s House of Delegates. He 
is the Chairman of the Connecticut 
Citizens for Better Courts. 





minority leaders were lawyers who 
favored court integration, but despite 
their personal convictions, they felt 
compelled to maintain party discipline 
and abide by the Republican caucus 
vote. This resulted in widespread criti- 
cism of the leadership by prominent 
Republicans throughout the state who 
felt that the election outcome in Novem- 
ber had constituted a clear-cut man- 
date in favor of court reorganization 
which the Party should heed. How- 
ever, it was too much to expect the 
Party to support the Governor’s bill 
in toto, A further complication arose 
when the State Bar Committee Chair- 
man announced that the Governor’s 
bill did a good job in eliminating the 
trial justices but was a poor bill other- 
wise, because it retained the old evil 
of trial de novo. 

Fortunately for all concerned, a last- 
minute compromise was worked out 
by the leaders of both parties and the 
Governor. Sitting in on the discussion 
was the Chairman of the State Bar 
Committee whom the Governor later 
described as the catalyst. As a result 
of the compromise, the Citizens of Con- 
necticut commencing January 1, 1961, 
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will enjoy a complete reorganization 
of all the trial justice and municipal 
courts under a system to be known as 
the Circuit Court. The main provisions 
of the bill are as follows. 

There will be forty-four judges ap- 
pointed by the General Assembly upon 
nomination by the Governor, twenty- 
two of whom will be Democrats and 
twenty-two Republicans. They will each 
receive a salary of $15,000 and have 
the same pension and retirement rights 
as all other state judges. The circuit 
court judges must be lawyers and must 
devote their full time to the duties of 
their office. There will probably be ten 
or fifteen Circuits in the state, and no 
judge or group of judges will serve 
more than four months in one circuit. 

The judges will decide where the 
circuit courts meet. The governing 
body of any town can request a meet- 
ing of the court in its town, including 
night sessions. 

An undetermined number of part 


time prosecutors, clerks and other per- 
sonnel will be appointed by the forty- 
four judges. 

It is provided that no circuit court 
prosecutor or partner or associate of 
such prosecutor shall engage in the 
private practice of criminal law in any 
state court. No assistant prosecutor or 
partner or associate of such assistant 
prosecutor shall engage in the private 
practice of criminal law in any circuit 
court. There is no requirement that 
these officers shall serve full time. They 
may therefore maintain private civil 
practice. 

Appeals on an issue of law are to 
be taken to an appellate session of the 
circuit court, composed of three circuit 
court judges. No judge may review his 
own decision. The appellate session 
may certify a case for further review 
by the Supreme Court of Errors, or the 
Supreme Court of Errors may consent 
to review a decision upon request of 
one of the parties. 


Court Reorganization 


From the outset Governor Ribicoff 
has insisted that he didn’t care who 
received credit for accomplishing court 
reorganization. Shortly after his re- 
election, it was pointed out to the 
Governor that he was in a position to 
become the Arthur Vanderbilt of Con- 
necticut. He disclaimed any such am- 
bition, and stated that he only wanted 
a bill passed. He maintained this atti- 
tude throughout with the result that the 
Republican Party may now claim a 
measure of credit for improving the 
original bill and effecting the com- 
promise. 

Three years ago, representatives of 
the State Bar Committee spent a day 
at Trenton in an effort to ascertain 
how court integration was accomplished 
in New Jersey. What we learned there 
with the aid of Secretary Emma E. 
Dillon enabled us to shape the Connect- 
icut program. Now perhaps Connecti- 
cut may be able to help some other 
state. 


Notice by the Board of Elections 


The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment of 
the 1960 Annual Meeting and ending 
at the adjournment of the 1963 An- 
nual Meeting: 


Arizona Nebraska 
Connecticut New Jersey 
District of Columbia Oklahoma 
Illinois Puerto Rico 
Iowa South Carolina 


Maine South Dakota 
Michigan Texas 
Mississippi Washington 
Montana Wyoming 


A State Delegate will be elected in 
Massachusetts to fill the vacancy for 


the term ending at the adjournment 
of the 1962 Annual Meeting. 


A State Delegate will be elected in 
Rhode Island to fill the vacancy for 
the term ending at the adjournment 
of the 1961 Annual Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1960 must 
e filed with the Board of Elections 
.ot later than April 1, 1960. Petitions 
eceived too late for publication in 
he April issue of the JouRNAL (dead- 


line for receipt March 1) cannot be 
published prior to distribution of 
ballots, which will take place on or 
about April 11, 1960. 

Forms of nominating petitions may 
be obtained from the Headquarters of 
the American Bar Association, 1155 
East 60th Street, Chicago 37, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., April 1, 1960. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a State 
from which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as here- 
inafter provided, a signed petition 
(which may be in parts), nominating a 
candidate for the office of State Dele- 
gate for and from such state. 


Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member 
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in good standing. Each nominating 
petition must be accompanied by a 
typewritten list of the names and ad- 
dresses of the signers in the order in 
which they appear on the petition. 

Any member of the Association in 
good standing in a state where the 
election is being held is eligible to be 
a candidate. There is no limit to the 
number of candidates who may be 
nominated in any state and nomina- 
tions are made only on the initiative 
of the members themselves. While 
more than the required minimum of 
twenty-five names of members in good 
standing may appear on a nominating 
petition, special notice is hereby given 
that no more than twenty-five names 
of signers of any petition will be 
published. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to be 
held within thirty days after the time 
for filing nominating petitions expires. 


BoarD OF ELECTIONS 
Walter V. Schaefer, Chairman 
Harold L. Reeve 
Robert B. Troutman 
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‘The Lawyer in the Military: 


Enlisted Men as Counsel at Courts Martial 


by David J. Condon ¢ 


THE PROPER PLACE for the en- 
listed lawyer in the Army has been 
greatly debated by and between attor- 
neys in the service and those who have 
recently returned to civilian life. The 
most popular debate concerns the use 
of these men as counsel in trials before 
inferior courts martial. 

A man who commits an offense in 
violation of the Uniform Code of 
Military Justice (Title 10, Chapter 47, 
United States Code), may be punished 
either by a court martial or non- 
judicially by his commanding officer 
(Article 15, U.C.M.J.). The severity of 
his crime, his past record and other 
considerations determine whether an 
accused’s case is referred to a court, 
and, if so, the type of court. Courts 
martial are of three types: general, 
special and summary. If the accused is 
offered non-judicial punishment, he 
can either accept or reject it. If he 
rejects it, his case is referred to a court 
martial whose jurisdiction he must 
accept. If his case is initially referred 
to a summary court, he may reject trial 
by that court and his case will be 
referred to a higher court. 

There is no right to counsel at a 
hearing before either the single-member 
summary court or before the command- 
ing officer who may impose non-judi- 
cial punishment. Counsel may appear 
at these hearings if the officer involved 
so allows. The accused has a right to 


The question of the use of lawyers who enter the Armed Forces as 
enlisted men has been the subject of much comment on the pages of the 
Journal. Mr. Condon discusses the problems involved from a back- 
ground of service both as an officer and as an enlisted man with experi- 
ence as court-martial counsel during his enlistment. 


of the Wisconsin Bar (Green Bay) 


counsel before the three-member spe- 
cial court, but no right to have a lawyer 
as counsel unless counsel for the Gov- 
ernment is a lawyer. The accused also 
has a right to counsel before a general 
court. The maximum punishment that 
can be adjudged by a special court is 
six months’ confinement at hard labor, 
reduction of an enlisted man to the 
lowest enlisted grade, and forfeiture of 
two-thirds pay for six months. The 
general court may adjudge any sen- 
tence allowed by law, including death. 
At the present time enlisted men 
cannot appear as appointed counsel 
before a special court. Such an appear- 
ance is limited to commissioned officers 
or commissioned warrant officers by 
paragraph 6(c) of the Manual for 
Courts-Martial, United States, 1951. 
The Uniform Code of Military Justice 
does not require appointed counsel to 
be officers but the legislative basis for 
the Manual indicates the congressional 
intent to impose this limitation. At 
least this is the view held by the Court 
of Military Appeals in United States v. 
Goodson, 3 C.M.R. 33 (1952); and 
United States v. Long, 18 C.M.R. 196 
(1955). Another reason, unique and 
most important to the military, is that 
it has long been the custom of the 
service to appoint officers only to serve 
as counsel before military courts. 
Enlisted men do appear as counsel 
before special courts when specifically 
requested to do so by the accused and 
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when they are made available by their 
commanding officers. These enlisted 
men are then known as_ individual 
counsel but are not appointed on or- 
ders. It should be noted that there is 
no requirement that an _ individual 
counsel have legal training or that he 
be a member of the military. 

The argument has been made that 
the use of officer personnel with no 
legal experience results in confusing 
the special courts in which the ends of 
justice could be better served by using 
legally trained enlisted men. The 
greater majority of such enlisted men 
have had only legal training and no 
actual court experience. They are 
nearly all draftees serving only their 
two-year obligatory tour of active duty, 
of which time approximately four 
months consists of basic and advanced 
basic military training, while another 
two months is spent on annual leave. 
Thus, their military practice is limited 
to eighteen months and would be even 
less should they be assigned overseas. 
A question arises whether, with this 
limited military experience and the 
necessary restrictions imposed upon 
enlisted men of lower ranks, most en- 
listed lawyers have absorbed enough 
of the military way of life so as to be 
able to present the effective argument 
needed before the military court. Also, 
there may be a feeling on the part of 
some special court members, who har- 
bor a greater sense of justice than an 
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David J. Condon is now in private 
practice in Green Bay, Wisconsin, 


after more than two years on active 
duty with the Army, fifteen months 
of that service being as an enlisted 
man. He received his B.S. degree 
from Northwestern University in 
1953 and his LL.B. from the Univer- 
sity of Wisconsin in 1956. 





appreciation for legal technicalities, 
that an enlisted lawyer’s exposition on 
a legal point results in more smoke 
than fire. 

The use of officers without legal 
training as counsel in special courts 
can be supported on grounds other 
than the custom of the service. Their 
military training and experience in- 
stills in them a military point of view 
in harmony with that of the military 
jury. They are usually appointed as 
counsel for periods of from three to 
six months, thus enabling them to ob- 
tain a fair amount of trial experience 
and familiarity with the rules of mili- 
tary law. Also, they are aided by their 
associations with other officers with 
trial experience. Many of these officers 
are either career officers or officers on 
an indefinite tour of duty, and thus 
meke available to the service for a 
longer period of time any legal ability 
which they possess. Another point 
worth noting is that Article 136 of the 
Code limits to-officers the authority to 
idininister oaths in the performance of 
ineir duties as trial counsel. 

i! is true that smoother and better 
‘rials could be had at the special court 
evel with the use of enlisted lawyers 
as counsel, but only if the present sys- 


tem was revised and these lawyers were 
given adequate training in military 
law. With the recent (September, 
1958) decisions of the United States 
Court of Military Appeals in United 
States v. Kraskouskas and United States 
v. Davis, holding only lawyers can ap- 
pear before a general court martial, it 
seems only a short step to holding that 
the same rule should apply in special 
courts. 

At least part of a revision of the 
special court system will have to come 
from Congress and may well affect 
jurisdiction. At present, special court- 
martial jurisdiction is given to units 
as small as battle groups, which usually 
do not have sufficient special-court 
trials to warrant assigning enlisted men 
as counsel on a full-time basis. And, 
of course, it would be unwise to have 
an enlisted lawyer perform administra- 
tive duties in relation to a case in 
which he is acting as counsel. 

Since January, 1958, in Europe gen- 
eral court-martial trials have been 
held before a full colonel of the 
J.A.G.C. who sits as law officer at 
various places within his assigned area, 
similar to a circuit court judge. This 
system has worked very well and has 
now been adopted Army-wide. It has 
been suggested that a similar system 
could be provided at the special court 
level at the option of the accused. This 
would call for a field grade J.A.G.C. 
officer to sit as a judge without a jury 
in a specific “circuit”. Perhaps this 
situation would lend itself more readily 
to the appointment of enlisted lawyers 
as counsel for both the Government 
and the accused. 

There is yet another field for the en- 
listed lawyer, and that is the position 
of counsel for a respondent appearing 
before an administrative board of offi- 
cers. These boards are held for many 
purposes, the most frequent being to 
eliminate undesirable personnel from 
the service. Army Regulation 635-208 
allows such a board to recommend 
either an undesirable discharge or a 
general discharge of an enlisted man 
whom they believe to possess unde- 
sirable habits and traits of character. 
Under Army Regulation 635-209, a 
board can recommend a general dis- 
charge of an enlisted man whom they 
have determined to be inept and un- 
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suitable for retention in the military. 
While the respondents in these cases 
are in no danger of being confined, 
given hard labor, or having to forfeit 
pay, the character of their discharges 
will determine what veterans’ benefits 
they will be entitled to and possibly 
what employment they will be eligible 
for after their release from service. 

The procedure to be followed before 
an administrative board is nowhere 
prescribed although there are sugges- 
tions in Army Regulation 15-6 and the 
regulations involved in the particular 
case. The proceedings are informal and 
the judicial rules of evidence are not 
followed. In such a situation, legally 
trained counsel should be able to pre- 
sent a better case for the respondent 
because his understanding of the rea- 
sons behind the rules of evidence and 
his “lawyer’s analysis” of the facts as 
presented can be used to guide the 
board members through the feathers 
and to the meat. The counsel for 2 re- 
spondent appearing before a board is 
not appointed on orders but is detailed 
to so act when requested by the re- 
spondent and if reasonably available. 

It must be kept in mind that the 
Army must utilize enlisted lawyers to 
the best advantage of the Army and 
without regard to possible legal experi- 
ence it can give such men. It is not 
feasible to commission all attorneys 
entering the service or to utilize all 
lawyers as counsel. Enlisted lawyers 
are now used in administrative capac- 
ities in legal sections where they aid in 
the proper preparation and disposition 
of court-martial charges and aid the 
appointed counsel in preparing and 
presenting their cases. They also are 
able to advise their superiors as to 
what offenses have been established by 
legal proof when the time comes for 
a record of trial to be reviewed. And, 
of course, they render a certain amount 
of personal legal aid to both officers 
and men. It is true some lawyers are 
assigned to duties where they never 
make use of their legal training, but 
such men also have the opportunity 
either to request a transfer to other 
duties or to apply for a commission in 
the Judge Advocate General’s Corps, 
which also extends their obligation for 
active duty. 
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Map of Washington, D. C., Showing Location of Hotels 
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Announcing 


THE EIGHTY-THIRD ANNUAL MEETING 


AMERICAN BAR ASSOCIATION 
WASHINGTON, D. C., AUGUST 29— SEPTEMBER 2, 1960 


Members of the legal profession of England will be guests of the Association at this meeting. 


RESERVATIONS 


HOTEL ACCOMMODATIONS, SHOWING CURRENT RATES, HAVE 
BEEN SECURED IN THE FOLLOWING AIR-CONDITIONED HOTELS. 


For Two Persons 
Hotels For One Person Double Bed Twin Beds Parlor Suites 

AMBASSADOR $ 6.50-$12.50 $10.00-$16.00 $11.50-$17.50 $18.00-$37.00 
BURLINGTON 6.95- 11.95 11.95- 16.95 12.95- 16.95 
CHARTERHOUSE MOTOR HOTEL 9.00- 14.00 12.00- 14.00 14.00- 18.00 

DIPLOMAT MOTOR HOTEL 9.00- 13.00 12.00- 18.00 12.00- 18.00 

DUPONT PLAZA 11.00- 12.00 14.00- 15.00 

JEFFERSON 14,50- 18.00 

LAFAYETTE 7.00- 12.00 9.00- 15.00 10.00-. 15.00 

MANGER ANNAPOLIS 5.50- 10.00 9.50- 14.00 10.00- 14.00 

MANGER HAMILTON 8.00- 12.00 11.00- 16.00 13.00- 16.00 30.00- 35.00 
MANGER HAY-ADAMS : 14.00- 18.00 20.00- 22.00 

MARRIOTT MOTOR HOTEL 9.00- 14.00 15.00- 18.00 15.00- 20.00 

MAYFLOWER 9.00- 22.00 15.00- 23.50 17.00- 26.00 32.00- 80.50 
PICK-LEE HOUSE 6.25- 15.00 11.75- 18.00 22.50- 44.00 
ROOSEVELT 8.00- 12.00 12.00- 18.00 12.00- 18.00 20.00- 60.00 
SHERATON-CARLTON 13.50- 18.50 18.50- 22.50 18.50- 24.50 37.00- 60.00 
SHERATON-PARK 8.50- 20.00 12.85- 20.00 19.00- 65.00 
SHOREHAM 9.00- 17.00 12.00- 19.00 25.00- 75.00 
STATLER HILTON (Headquarters—all space reserved) é 
WASHINGTON 9.00- 12.50 14.50- 18.00 14.50- 18.00 25.50- 49.00 
WILLARD 8.50- 14.00 13.50- 19.00 15.00- 21.00 28.00- 60.00 


The Statler Hilton Hotel has been designated Headquarters. No room accommodations will be available at this hotel as space is 
limited and the rooms have been reserved for Officers and Members of the House of Delegates and distinguished English Guests. There- 
fore, it is suggested that members select other hotels giving first, second, and third choice. See opposite page for a map showing the 
location of hotels and the next page for a list of hotels to be used by the Sections of the Association for their meetings. 


You will receive confirmation of your reservation directly from the hotel. PLEASE ADDRESS CHANGES OR CANCELLATIONS OF 
HOTEL RESERVATIONS TO: ABA Convention Housing Bureau, 1616 K Street, N. W., Washington 6, D. C. 


REGISTRATION FEE $35.00 


REQUESTS FOR RESERVATIONS FOR HOTEL ACCOMMODATIONS MUST BE ACCOMPANIED BY PAYMENT OF THE 
ANNUAL MEETING REGISTRATION FEE IN THE AMOUNT OF $35.00 FOR EACH MEMBER. REGISTRATIONS WILL BE 
ACCEPTED ONLY FROM MEMBERS OF THE ASSOCIATION. (Although registration is limited to members of the Association, 
this does not preclude members of their immediate families from attending.) This fee is NOT a deposit on hotel accommodations, 
but is used to help defray expenses for services rendered in connection with the meeting. The Board of Governors solicits your 
cooperation in thus facilitating the handling of the registration fee and in partially defraying the increasing expense of the Annual 
Meeting. Registrations will not be subject to cancellation after August 5, 1960, so as to entitle the registrant to a refund of the 
registration fee. 





REQUESTS FOR RESERVATIONS TOGETHER WITH THE $35.00 REGIS. 
TRATION FEE FOR EACH MEMBER FOR WHOM RESERVATION IS 
REQUESTED, SHOULD BE ADDRESSED TO THE REGISTRATION DE- 
PARTMENT, AMERICAN BAR ASSOCIATION, 1155 East 60th Street, 
Chicago 37, Illinois. 











Your hotel application form appears on the next page. Fill out and mail today. 
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Notice to Section Members 


To assist in requesting hotel accommodations for the Annual Meeting in Washington, D. C., listed below are the 
hotels to be used by the Sections of the Association and the dates of their council and general meetings: 


Administrative Law 

Antitrust Law 

Bar Activities 

Corporation, Banking and Business Law 
Criminal Law 

Family Law 

Insurance, Negligence and Compensation Law 
International and Comparative Law 
Judicial Administration 

Junior Bar Conference 

Labor Relations Law 

Legal Education and Admissions to the Bar 
Mineral and Natural Resources Law 
Municipal Law 

Patent, Trademark and Copyright Law 
Public Utility Law 

Real Property, Probate and Trust Law 


Willard 
Mayflower 
Statler Hilton 
Shoreham 
Willard 

Manger Hamilton 
Shoreham 
Statler Hilton 
Mayflower 
Shoreham 
Sheraton-Park 
Mayflower 
Sheraton-Carlton 
Sheraton-Carlton 
Shoreham 
Shoreham 
Sheraton-Park 


August 27 
August 29 


- 30, 1960 
- 31,1960 


August 28 and 29, 1960 


August 26 
August 29 
August 28 
August 28 
August 28 
August 27 
August 25 
August 27 
August 27 
August 28 
August 27 
August 27 
August 28 
August 27 


— 30, 1960 
- 31, 1960 
— 31,1960 
— Sept. 1, 1960 
- 31,1960 
31, 1960 
30, 1960 
30, 1960 
30, 1960 
31, 1960 
30, 1960 
Sept. 1, 1960 
31, 1960 
30, 1960 


Taxation August 25 


AMERICAN BAR ASSOCIATION 
1960 ANNUAL MEETING 
WASHINGTON, D. C. 


August 29-September 2 


APPLICATION FOR 
HOTEL ACCOMMODATIONS 


(See reverse side for hotel information) 
(Please Print or Type) 


NAME 





OFFICE ADDRESS __ 
CITY ZONE STATE 














Primarily interested in meetings of: 
(Section or Affiliated Organization) 


Hotel desired (please give three choices) : 


lst 2d 3d 





Please reserve the following accommodations: 


Parlor suite 
double bed twin beds 


Approximate rate 


Single Double room 











For arrival Hour Departure___ 








A.M. P.M. 
Give full names and addresses of persons who will occupy space requested 








PLEASE RETURN WITH CHECK FOR $35.00 TO: 
Registration Department, American Bar Association, 1155 East 60th Street, Chicago 37, Illinois. 




















“The Verdict Is Yours’: 


Problems of TV Courtroom Drama 


“The Verdict Is Yours” is unique among television shows portraying 
lawyers in the courtroom. Its judges are men who have actually sat on 
the Bench. Its lawyers are members of the Bar. The cases are taken from 
real life and no one knows how the show will end until the jury—drawn 
from the studio audience—has decided upon its verdict. And, although 
lawyers, who are used to courtroom scenes, will detect some technical 
differences between television and actual trials, many laymen believe 
that they are watching a real courtroom scene. Mr. MeNulty, a former 
Justice of the Municipal Court of the City of New York, who takes the 
role of the judge on the television series, discusses some of the problems 


of producing the show in this article. 


by Arthur P. McNulty * of the New York Bar (New York City) 


Can A REAL TRIAL be genuinely 
portrayed on TV? There is a serious 
question among many lawyers as to 
whether the realities of a trial can be 
accurately shown. Many attempts have 
been made to depict courtroom scenes, 
with varying degrees of success. It is 
my opinion from what I know of the 
facts that “The Verdict Is Yours” CBS 
television show is a genuine and ac- 
curate portrayal of the essence of what 
takes place in a courtroom. But what 
are the problems that must be faced 
and surmounted in putting on this live 
drama? 


The most important and overriding 
consideration is time. Lawyers well 
know if they require additional time 
to examine or cross-examine a witness 
that a court will allow them such time 
if they are acting in good faith. Not 
so on TV. If it is a half-hour program, 
all of the business which is in that seg- 
ment of the show must be put forward 
within that half-hour period. Accord- 
ingly, many of the refinements of a 
trial and many non-essential parts of 
the case must be left out. For example, 
there are no openings to the jury. To 
the average lawyer certain parts of the 


show will seem strange because time 
does not permit of expansion of direct 
examination, cross-examination, or re- 
direct or re-cross-rebuttal. The lawyers 
must compress their material to fit the 
temporal requirements and do not have 
the opportunity to ask meaningless 
questions while considering the impact 
of an answer given and debating in 
turn ways and means of counteracting 
such an answer or at least of blunting 
its impact. Many lawyers use a trial 
technique known to some as “circling 
the witness”; that is, the indirect ap- 
proach to tie down a witness before 
asking the crucial question. Little of 
that can be indulged in on TV. Law- 
yers especially will note that some 
seemingly obvious objections are over- 
looked on television shows. That is not 
because the participants are not com- 
petent, but rather because of the neces- 
sity of getting before the viewing 
public the full story. Because of this 
and because of time considerations, the 
rules of evidence are considerably 
relaxed. 

Another problem is the station break, 
required to allow the sponsor to adver- 
tise his product. Without sponsors it 
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would be impossible to carry these 
shows for a protracted period of time. 
Someone must pay the bills. That is 
where the sponsors come in. They must 
be given due consideration, and the 
breaks in the show must be at least 
loosely organized in the best interests 
of the sponsor. A half hour is a half 
hour. It cannot be expanded in the 
split-second world that is TV. 

Another problem facing the pro- 
ducers of a courtroom show is the 
source of the material. Shall this ma- 
terial come from actual cases or shall 
it come from the imagination of a 
writer? There are advantages both 
ways. Some people can imagine the 
most weird trial ‘situations. On the 
other hand, the law books are full of 
unusual and fantastic cases. 

Having decided upon the material 
to be used as the basis for the case, 
the next question is whether or not it 
should be put down in specific form 
and memorized by the performers, or 
whether they and their lawyers should 
be left to their own devices to carry the 
story and get across the point? Again, 
there are advantages both ways. The 
specific memorized script is more pre- 
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dictable in its result, while the “ad lib” 
approach provides for greater spon- 
taneity, which in turn brings with it 
some risks with respect to the outcome. 

After the script has been prepared, 
there comes the problem of casting. 
Should the cast consist entirely of pro- 
fessional actors and actresses, or should 
there be practicing lawyers used in the 
parts performed by lawyers and the 
judge? Most TV courtroom dramas 
today use the first approach, to wit, all 
professional actors. Yet trial lawyers 
are in their way actors—not theatrical 
actors, although a few do go so far, 
but they must act out the role which 
they want the jury to accept. They 
must exude confidence. They must ap- 
pear to believe wholeheartedly in their 
client’s case, and they must be impas- 
sive in the face of the most damaging 
evidence against their cause. There are 
lawyers who use certain tricks to divert 
the jury’s attention or at least convey 
to them the impression that the evi- 
dence is innocuous when in point of 
fact it is most damaging. There are 
tricks to every trade, and the competent 
trial lawyer knows quite a few of them. 
They are part of his repertoire. 

Finally, in the presentation of a 
courtroom scene on TV, the dramatic 
effect cannot be overlooked. While the 
average layman thinks of a courtroom 
as a glamorous place, full of excite- 
ment, lawyers know that in most cases 
the dull and the prosaic prevail. How- 
ever, to attract an audience and to keep 
that audience coming back, the cases 
shown on TV must be dramatic. The 
audience are largely laymen—only to 
a minor extent lawyers. It is the lay- 
men who must be pleased. Of course it 
follows that if you can attract an audi- 
ence you can attract sponsors; and as 
pointed out before, the sponsors pay 
the bills that make the shows possible. 
Without them, no show of any kind 
lasts very long. 

Thus it may be seen that the presen- 
tation of an authentic courtroom series 
demands many compromises, and 
thoughtful people will recognize the 
necessity. I dare say that the presenta- 
tion of the average actual courtroom 
case would be dull as ditch water to 
the average listener. The ultimate prob- 
lem is to overcome all the subsidiary 
problems and produce a show that will 





Arthur P. McNulty, shown in the role of the Judge on “The Verdict 
Is Yours”. Mr. McNulty was graduated from Yale in 1928 and from 
the Columbia University Law School in 1930. He served ou the Munici- 
pal Bench in New York City from 1937 to 1947 except for service in the 
Army during World War II. He is now in practice in New York City. 





set forth the essence of a trial and 
maintain its integrity and verisimili- 
tude. 

Turning now from the general to the 
specific, how does “The Verdict Is 
Yours” meet these problems and over- 
come them by rational compromise 
which reasonably assure the portrayal 
of a real trial? 

In the first place the cases depicted 
on “The Verdict Is Yours” are drawn 
in part from actual litigated matters (in 
which case additional facts are some- 
times added to balance the issue, so 
that the case will have a greater dra- 
matic interest for the viewer). Of 
course, in such situations the cases are 
so disguised as to prevent a recogni- 
tion of the original litigation. In other 
cases they are based upon the ideas 
and thoughts of the writers who pre- 
pare them. The story is checked for 
legal accuracy by a legal adviser before 
it is submitted to the participants in 
the show. These participants consist of 
a judge, who in most cases has had 
judicial experience, two practicing law- 
yers from various places in the North- 
east, and sundry professional actors 
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and actresses who play the parts of 
witnesses. These persons in turn read 
and absorb the material contained in 
the script. 

Before the show goes on the air, the 
lawyers meet with their witnesses, hav- 
ing decided on what course they wish 
to pursue, and prepare their witnesses 
for trial. In the course of this prep- 
aration they naturally attempt to pre- 
pare them for expected cross-examina- 
tion. An interesting example of this 
occurred in a show about a literary 
piracy in which the defendant was ac- 
cused of appropriating the plaintiff's 
ideas for a novel the locale of which 
was Japan. The lawyer for the defend- 
ant carefully obtained reference books 
on Japanese subjects and had his main 
witness thoroughly prepared to meet 
any cross-examination on that subject. 
Unfortunately the lawyer for the plain- 
tiff did not make sufficient preparations 
on that point, and so when the plaintiff 
was cross-examined he looked extremely 
foolish. Since the cross-examination 
was unexpected he was unable to han- 
dle the matter, although in point ot 
fact he knew a great deal about the 
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subject. Is this not typical of how wit- 
nesses often react in an actual trial? 

This preparation is precisely what 
happens with the average lawyer pre- 
paring a case for trial. He hears his 
own witnesses’ stories, makes such in- 
vestigations as he thinks necessary, and 
then decides upon the course of action 
which he thinks is appropriate. His 
final preparatory steps are to advise his 
client and witnesses what he expects of 
them in view of the information he has 
obtained; and if he is knowledgeable, 
he prepares them for what he expects 
will be the cross-examination they are 
likely to face. Although the cast of 
“The Verdict” are given a story, many 
items are left out because the lawyer 
does not believe them to be essential to 
his theory of the case and possibly 
might even give the opponent some ad- 
vantage if they were to be introduced. 
This is not a set show, and no specific 
questions and answers are decided on 
in advance, except that every lawyer 
advises his witnesses to stress certain 
points and minimize others. It is 
strictly an ad lib performance, and no 
one knows just what direction the case 
may take. It may well be that in the 
course of the trial a lawyer will decide 
to shift his approach either on direct 
or cross, Only when the show is on the 
air does anyone know exactly what is 
going to happen. 


There was a show involving a charge 
of manslaughter which illustrates this 
point. When the testimony of one of 
the prosecution’s chief witnesses failed 
to bring out the fact that the defendant 
had claimed self-defense when first ex- 
amined by the police, the lawyer for 
the defendant very carefully avoided 
that subject, although he was fully cog- 
nizant of the facts and of course aware 
of their implications. Whether as a re- 
sult of this, or not, he won the case. 


When “The Verdict” goes on the air, 
the keystone to the entire arch is Jim 
McKay, the television reporter. He 
supplies the listening audience with an 
introduction to the case and fills in 
many of the gaps that time will not 
permit lawyers to handle. Occasion- 
ally, there are extended arguments be- 


tween counsel addressed to the court, 
and on such occasions McKay will 
come into the picture and handle the 
situation without the audience being 
bored by matters it does not completely 
understand. This happens, for instance, 
when an objection has been stated and 
a lengthy discussion appears imminent. 

Openings to the jury are dispensed 
with, and the case proceeds with the 
swearing of the first witness. There- 
after, in order, witnesses are called, 
examined, and cross-examined. At the 
end of the plaintiff’s case, if it appears 
appropriate, a motion to dismiss is 
made and ruled upon by the court. 
Following that, the defendant’s side of 
the case is presented in the same man- 
ner. As indicated before, all of this is 
compressed, because of the exigencies 
of time. There is rarely any re-direct 
examination or rebuttal, although some 
lawyers may think it might be indi- 
cated in a particular situation. Again, 
lack of time is the reason. 

At the end of the entire case, both 
lawyers sum up to the jury, and the 
judge charges the jury, which retires 
to consider its verdict. The jurors are 
chosen from the studio audience and 
serve through the entire show. Except 
as they are instructed by the court, they 
reach their own verdict. When the jury 
has reached a decision it files back into 
the courtroom, and the foreman an- 
nounces the verdict. 

As pointed out before, there is some 
leeway with respect to rules of evidence 
and certain obvious objections are not 
raised, not because the lawyers are un- 
aware of them, but so that the entire 
story may be presented within the allot- 
ted time. 

The trial itself takes place in a set- 
ting like the average courtroom in 
America. There are a judge’s bench, 
jury box, judge’s chambers, and seats 
for spectators who come in from the 
outside to enjoy the performance. All 
the proprieties of courtroom decorum 
are observed. There is even a court 
bailiff to preserve order, if need be. 

It is interesting to know that during 
the course of these shows, the actors 
and actresses and even the lawyers get 
more and more immersed in the litiga- 
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tion, and as it progresses are more and 
more convinced of the righteousness of 
their position. This lends realism to the 
scene, and many of the viewing public 
have expressed interest in the where- 
abouts of the town known as “Over- 
look”. 

For example: There was the actress 
who, after studying the story, came to 
me emotionally excited and said that 
they could not say or imply these 
things about her and what was she to 
do. Her reputation obviously was to 
be under heavy fire. I told her to take 
it up with her lawyer and that if he did 
not protect her, to fight back on her 
own and that I would see that she 
would have an opportunity to defend 
herself. Unfortunately in this case, both 
the lawyer and the actress froze up 
and this subject never developed in the 
way in which I thought it would. 

Then there was the lawyer that got 
so involved in his own case that he 
kept telling me that if he lost out he 
would be fearful of returning home, 
which was a small community in an- 
other state. 

Finally, there was the incident which 
occurred one day when I was in the 
makeup room and the four actresses 
who were playing parts in a show 
about an adoption case were quarrel- 
ing vehemently among themselves as 
to which side was right. These inci- 
dents are but a few that indicate how 
seriously the participants approach the 
show and strain for victory. 

“The Verdict Is Yours” is a unique 
show in that it presents dramatic cases 
within the framework of legitimate 
court procedure. The essence of a trial 
is presented authentically, and the in- 
tegrity of a court proceeding is not 
encroached upon. The compromises 
that must be made, which I have indi- 
cated, are handled in such a manner 
that they do not intrude, but rather 
illuminate the procedures for the aver- 
age layman, who seldom gets to court, 
and when he does is almost completely 
befuddled by what happens there. 
While it is supposed to be and is a 
dramatic program, it also has educa- 
tional overtones, and it may be helpful 
to lawyers and layman alike. 
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The Selection of Jurors and Other Matters— 


A Reply to Professor Newman 


Mr. McKenzie defends the jury system, answering the arguments 
advanced by Professor Charles L. Newman, a member of the faculty of 
the School of Social Welfare, Florida State University, which appeared 
in our March issue (45 A.B.A.J. 224) entitled “Juries Are Selected by 
Outmoded Procedures”. Among other suggestions, Professor Newman 
proposed that jurors be selected “from among a rotating panel of 


members of the Bar’’. 


by John C. McKenzie ¢ of the Illinois Bar (Chicago) 


In THE MARCH ISSUE of the Jour- 
NAL, Professor Charles L. Newman, of 
the Florida State University School of 
Social Welfare, re-expresses his proper 
concern regarding seeming shortcom- 
ings of the jury system. He has posed 
several queries in his letter, and it is 
necessarily the obligation of the Bar to 
respond to the inquiries of any in- 
formed and serious-minded individual 
regarding our system of administering 
justice. 

His first question is, “What attempt 
has the legal profession made to im- 
prove upon the selection of jurors?” 
In the Federal Rules of Civil Proce- 
dure, Rule 47 grants to the court dis- 
cretionary power to personally conduct 
the examination of jurors. In the event 
of exercise of this power, the court is 
further directed to judicially determine 
whether supplementary questions shall 
be addressed to the jurors by the ex- 
amining attorneys or whether the court 
itself shall act as a filter through which 
such supplementary questions as it 
deems proper may be asked. 

The mere expression of this discre- 
tionary right within the Federal Rules 
has enormously expedited the selection 
of jurors, since the advocate disposed 
to pettifogging or displaying persuasive 
powers in what is vulgarly and pun- 
gently termed “the hour of charm” is 
restrained by his knowledge that the 


court can take the matter out of his 
hands. 

Experience indicates that the actual 
exercise of the power still further ex- 
pedites the selection of a jury and 
tends to produce just as satisfactory a 
panel as the older and more cumber- 
some method. 

The State of Illinois has recently 
adopted Rule 24-1, which reads as fol- 
lows: 


The judge shall initiate the voir dire 
examination of jurors in civil and crim- 
inal causes by identifying the parties 
and their respective counsel and he 
shall briefly outline the nature of the 
case. The judge shall then put to the 
jurors any questions which he thinks 
necessary, touching their qualifications 
to serve as jurors in the cause on trial. 
The parties or their attorneys shall be 
allowed a reasonable opportunity to 
supplement such examination, but shall 
not directly or indirectly examine 
jurors concerning matters of law or 
instructions. 


As a result of this rule, the examina- 
tion of juries on voir dire has tended 
to become brisk and pointed without 
detracting from the atmosphere of seri- 
ous purpose that is essential to a fairly 
conducted trial. 

Mr. Newman suggests that the obtain- 
ing of social information, either upon 
voir dire or in advance of trial, is for 
the purpose of “slanting” the evidence 
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and its presentation so as to foster an 
identified prejudice. In fact, this essen- 
tial in jury examination is to identify 
prejudice against a client, so that 
peremptory challenges may be wisely 
utilized. 

Since at least two lawyers are acting 
in opposition, what one regards as 
favorable will be certainly regarded by 
the other as unfavorable, and he will 
act accordingly. The aggregate of their 
exercise of peremptory challenges will 
be the removal from the jury of those 
individuals most likely to be affected 
by an appeal to prejudice. Every ex- 
perienced advocate knows the hazard 
of trying a case to one juror and will 
strive to resist the temptation to do so. 


Jurors Are Not Capricious 

Mr. Newman leads to his second 
query by quoting the common shib- 
boleth that a weak case should be pre- 
sented to a jury and a strong case to 
the court, implying that juries are 
creatures of caprice and prey to the 
blandishments of a lawyer so disposed. 
His question in terms is, “What ethical 
responsibility does the member of the 
legal profession have in the administra- 
tion of justice?” 

I would suggest to Mr. Newman that 
this is only half a question, or perhaps 
less than half a question. It implies 
that a single legal representative has 
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control of the incidents of a trial and 
ignores the reality that an advocate 
appears in litigation only in opposition 
to another advocate and that both are 
subject to the supervision of the pre- 
siding judge. 

As members of the Bar, we can 
categorically respond to Mr. Newman 
that because the advocate does not act 
in the absence of an adversary or in 
the absence of supervision, his ethical 
responsibility is “entire devotion to the 
interest of the client, warm zeal in the 
maintenance and defense of his rights, 
and the exertion of his utmost learning 
and ability to the end that nothing be 
taken or be withheld from him save by 
the rules of law legally applied”. 


Judges Can be Prejudiced, Too 

It is, of course, the case, as Mr. 
Newman comments, that juries can be 
and are prejudiced, but it is equally 
the case that judges can be and are 
prejudiced. Juries have this saving 
grace—they do not exhibit the same 
rigidity in prejudice as many members 
of the judiciary. It is infinitely easier 
to arouse a jury to a full sense of their 
duty and the solemnity of their task 
than it is to awaken in a busy judge 
the same dedication when the matter 
being presented is to him a boring 
repetition of a familiar tale. To the 
judge, the temptation is altogether too 
great to decide by classification, identi- 
fying the matter at hand as “just like 
the case last week” or “last month” 
rather than by fresh and full evaluation 
of what is actually before him. 





Advocates generally will acknowl- 
edge that a very substantial part of the 
time spent before a judge is in the 
sphere of re-education, of pointing out 
to the court that the case at bar is not 
really like the one he heard some time 
ago and justifies full evaluation rather 
than decision by classification. At least 
the jury doesn’t have so much to “un- 
learn”, and the advocate can feel con- 
fideni that his case will be decided 
upon what he and they perceive before 
them. including possible bias and prej- 
udice, rather than upon bias, intellec- 
tual as well as emotional, to which all 
judges as human beings are subject 
and which the advocate has no oppor- 
tunity to identify and prepare to meet. 


Mr. Newman comments that jury 
trials have been largely eliminated in 
the jurisdiction of their birth. The 
reason therefor lies wholly in the con- 
fidence of the public enjoyed by the 
English judges. Among the measures 
insuring their quality and, as a corol- 
lary, this public confidence, English 
judges are drawn exclusively from the 
ranks of professional advocates, who 
by definition have devoted their lives 
to the techniques of litigation as dis- 
tinguished from advisory and counsel- 
ling services. They are brought to the 
attention of the appointing authorities 
by their fellow advocates acting 
through the Inns of Court. Once ele- 
vated to the Bench, they can never 
again practice law and thereby trade 
upon the prestige of the office they 
once held. Judicial office is thus not a 
stepping stone but an end, where status 
can only be preserved and improved by 
integrity and competence. 


In this country, it is only in com- 
paratively recent times that there has 
been a widespread insistence that a 
judge be even trained in the law. There 
is no official distinction between those 
who act as advisers and counsellors 
and those who act as advocates. To the 
lay person, a lawyer is a lawyer 
whether he ever goes to court or not. 


In the large centers of population, 
for every lawyer who becomes versed 
in the techniques of litigation or ad- 
vocacy there are hundreds, even thou- 
sands, that do not. Again in the large 
cities it is literally impossible for the 
organized Bar to prepare an informed 
opinion regarding the qualifications of 
an aspirant for office by sampling the 
views of the membership, because there 
are so few among the members who 
ever attend in court. 


Since historically and at present the 
general method of selecting judges is 
so wanting in safeguards and so un- 
certain as a means of seeking the best 
qualified, it is a necessary corollary 
that judicial powers and function be 
limited and those of the jury enlarged. 
We have followed a different course 
from the English—they have worked 
so hard at making certain of high qual- 
ity judges they have found the safe- 
guard of a jury inconvenient and 
largely unnecessary; we, on the other 
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hand, have done so little to insure the 
quality of judges that we have found 
the safeguard of the jury is imperative. 


Finally, Mr. Newman suggests that 
we could evolve a system where the 
jurors are selected from a, rotating 
panel of members of the Bar. Justice 
by experts always sounds good, but I 
am sure that I share with every other 
member of the trial Bar the conviction 
that it would be far easier to select a 
group of fair-minded and dispassionate 
persons from a jury venire gathered at 
random than it would be to find a 
numerically similar group among my . 
brethren at the Bar. 

Lawyers are inherently partisan. 
They have become defense minded or 
plaintiff minded, labor minded or cor- 
poration minded, or tax minded, and I 
assure Mr. Newman that in his home 
city of Tallahassee a few minutes’ in- 
quiry could identify to me or any other 
practicing lawyer those members of the 
Bar who could be expected to have a 
bias in some particular direction. As 
an advocate, I would feel it a great deal 
more difficult to move them from such 
bias than it would be to move a lay 
person. 


Mr. Newman seeks a system wherein 
the arbiter has an improved capacity 
to examine the issues and facts and 
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come up with a decision which is based 
upon issues, facts and the law. I sug- 
gest that the realization of this lies in 
improving the quality of advocates, so 
that when a case is competently pre- 
sented upon both sides, each move 
upon one side will be brought into 


proper perspective by a countermeve 
on the other, and the decision will 
reflect the basic facts. 

Again, it is important to emphasize 
that cases are not won, they are lost. 
The best advocate in the world cannot 
improve his client’s cause; an inept or 


Legal Education: 


A Variation on an Old Theme 


stupid advocate can destroy it. 

It seems to me that the responsibility 
of the legal profession is to improve 
the services that are rendered in this 
now neglected field rather than seeking 
to excuse or obscure our insufficiencies 
by changing the system, 


After a quarter of a century of active practice, Mr. Packel returned 
to law school as a teacher. The experience has given him a new insight 
into practice, which he shares here with readers of the Journal. 


by Israel Packel * of the Pennsylvania Bar (Philadelphia) 


Criticism OF THE teaching of 
law is an old tune with many modern 
motifs. Yet, one aspect of law teaching, 
much unheralded, is the learning which 
the teacher gets from the teaching. 

A cursory examination of bar jour- 
nals makes it manifest that any part of 
the year is open season for lawyers 
and judges to fire at teachers and 
teaching methods. The writer, with the 
benefit of a quarter of a century of 
the general practice of law and one 
year, just completed, of teaching con- 
flict of laws wishes to reverse the 
process. Why not examine teachers 
and teaching methods to see what they 
can teach the practicing lawyer? 


The Appreciation of New Facts 

The most significant reaction of this 
didactic practitioner is a more acute 
conception of an appreciation for new 
facts. No real lawyer need be told the 
importance of the facts of a case. 
Brandeis repeated it in Latin, ex facto 
ius oritur, and in concrete, in his fa- 
mous briefs. The former Chief Justice 
of the Supreme Court of Pennsylvania 
long ago pointed out, by way of illus- 
tration, that the lawyer representing a 
laundry ought to get away from his 


desk and his books and go down to see 
that laundry and learn how it operates 
inside and out. 

The reference here is to new facts. 
Facts which may go undiscovered be- 
cause of a lack of ingenuity or vision. 
To take a cue from the teaching of con- 
flicts, the grasping of the concept of 
new facts can be procedural or sub- 
stantive. Frequently, new channels of 
thought must be opened to obtain new 
sources of facts. Departure from the 
traditional sources of obtaining evi- 
dence become all the more important 
with the growth of the use of the 
modern procedural rules for discovery. 

This is the procedural aspect of the 
search for new facts. It is the knowl- 
edge of the machinery plus the practical 
know-how of putting the machinery to 
work. Instead of so much emphasis 
about the best evidence rule and all 
the other old rules about evidence and 
proof, greater thought has to be de- 
voted to getting new facts in diverse 
ways and through channels normally 
unexplored. 

The substantive aspect of the appre- 
ciation of new facts takes even greater 
vision. Lawyers get used to examining 
factual patterns in certain cases and 
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then go to all kinds of extremes in 
getting details about those facts. The 
nature of the questions and the issues 
which the fresh minds of the law stu- 
dents raise in the classroom leads one 
to the conclusion that a lot of our 
traditional facts in a given lawsuit are 
only half the story. The searching of 
the mind for the possibilities in the 
drafting of indentures or other legal 
documents must be matched, after the 
fact, by the search for the actualities 
after the controversy has arisen. 
Conflict of laws, as well as all the 
other fields of the law, presents many 
areas for broadened horizons in factual 
analysis. One example is the matter of 
fixing the place where a contract is 
made to determine whether the law of 
State X or of State Y is to control. 
The practitioner will exhaust all the 
facts as to the offer and acceptance 
and the places where they were made 
and received. Yet, those facts need not 
be the only pertinent ones. The parties 
may have manifested an intention thai 
the law of a particular place should 
control or, if the place of making is 
purely accidental, the matter may turn 
on significant factors such as the place 
the parties normally carry on their 
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activities or the place of performance. 
The lawyer in striving for just results 
must not let the blinders of ordinary 
conventional practice black out the sig- 
nificance of special facts which are 
new to his experience. 


The Non-Rigidity of 
Legal Rules 

The vibrant and volatile minds of a 
hundred students make the teacher 
wonder at times whether there are any 
true legal rules. They forcibly reveal 
that it takes a good sense of balance to 
know where to begin, and for that 
matter where to stop, in the application 
of a general rule. People could not 
live decently without general rules and 
the law is of course a part of decent 
living. Nonetheless, the knowledge of 
a general rule is at best half-knowledge, 
if the reason for the rule is not known. 
That supplies the beginning and the 
end of its application. 

The practical lawyer frequently in 


his dealings with a client must avoid 
the “but-if-maybe”. The result of his 
thinking may not manifest an inherent 
weighing of doubts. Unless that lawyer 
is careful in his continuous examina- 
tion of his opinions under diverse set- 
tings, he may find an undue emphasis 
upon what appears to be the appropri- 
ate general rule. 

The teacher learns early that general 
rules are often merely a pattern for 
setting an approach to a problem. The 
full analysis of a controversy requires 
a much deeper slash than one can get 
from the blunt sweep of a general rule. 
An appreciation of the factual variants 
and a current appraisal of the reason 
for a rule make the law a living thing. 
Yesterday’s exception becomes today’s 
rule and tomorrow’s conservative view. 

The students have given this teacher 
the excellent lesson that an awareness 
and understanding of all the facts is a 
major part of the solution of a legal 
problem. The practitioner can profit 
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SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 


During the annual meeting at Miami 
Beach, the Section of International and 
Comparative Law held a symposium on 
“The Trial of an International Law- 
suit”. Harry LeRoy Jones, Vice Chair- 
man of the Division of International 
Law, presided. The program was well 
received and interest has been evident 
in many quarters for the materials used 
a this symposium. The participants 
and their subjects were: Henry N. 
Longley, of New York, on Serving 
Process, Subpoenas and Other Docu- 
ments in Foreign Territory; Jerome 
Doyle, of New York, on Taking Evi- 
dence by Depositions and Letters Rog- 
atory andy Obtaining Documents in 
Foreign Thrritory: John C. McKenzie, 
of Chicago, on Proving Foreign Law; 
Joseph T. Arenson, of New York, on 
International Procedural Problems in 
Administration of Estates and Trusts, 
and Philip W. Amram, of Washington, 


reviewed the work of the Commissioa 
and Advisory Committee on Inter- 
national Rules of Judicial Procedure 
established by the Act of September 2, 
1958. The address of Henry N. Long- 
ley was reprinted in the New York 
Law Journal. 

The report of the Special Committee 
on the Self-Judging Aspect of the 
United States Domestic Jurisdiction 
Reservation with respect to the Inter- 
national Court of Justice (Lyman M. 
Tondel, Jr., Chairman) has been 
printed under authorization of the As- 
sociation and has been distributed to 
members of the House of Delegates. 

The Section will co-sponsor (with 
The Federal Bar Association, The 
American Society of International Law, 
The American Foreign Law Associa- 
tion, The Washington Foreign Law 
Society and The Foreign Law Commit- 
tee of the Bar Association of the City 
of New York) a three-day institute to 
be held in Washington on February 
11-13 on “Legal Aspects on the Euro- 


January, 1960 ° 


Legal Education 


from that lesson by keeping it in mind 
when he addresses a jury, argues an 
appeal or talks to a client. Mistaken 
notions about the law stem from er- 
roneous conceptions of the facts. The 
so-called complications of the law, and 
even tax statutes, are no exception, are 
often the product of looseness in spell- 
ing out the facts in a simplified and 
orderly fashion. 

The broad scope of the modern econ- 
omy has produced a more assertive 
give-them-the-tools school of thought. 
The real tools of the lawyer are mental. 
His work starts with the ability to be 
aware of issues rather than actual 
knowledge of the answers to the issues. 
This teacher has been taught that the 
learning of the broad substantive con- 
tent of any field of the law has its 
value only in proportion to an appre- 
ciation of the uncertainties which, after 
all, are the cause for the problems 
which the lawyer will be called upon 
to solve. 


pean Community”. The Common Mar- 
ket, Euratom, the coal and steel com- 
munity will be discussed by officials of 
the European organizations and by 
American experts. 

J. Wesley McWilliams has been ap- 
pointed a member of the Committee on 
World Peace Through Law. 

The December, 1959, Bulletin of the 
Section carries an article on the “Law 
of the Sea” by Frank Boas, formerly 
with the State Department, and an ar- 
ticle on “The Principal Institutions of 
the European Common Market” by 
Harold R. Rooks, of San Francisco. 


SECTION OF 
REAL PROPERTY, 
PROBATE AND TRUST LAW 


An exceptionally well-attended pro- 
gram was presented by the Section of 
Real Property, Probate and Trust Law 
in a joint meeting with the Section of 
Taxation at the American Bar Associ- 
ation’s Southern Regional Meeting held 
in Memphis on November 13. The joint 
meetings of the two Sections marked a 
truly good step forward in the col- 


. laboration of the Sections. 


In the afternoon session, Jack S. 
Morris, of Chicago, discussed “Some 
(Continued on page 94) 
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Discovery in Administrative Proceedings: 


Why Agencies Should Catch up with the Courts 


In this article, Mr. Berger points out that while the federal adminis- 
trative agencies themselves make full use of discovery through investi- 
gatory-subpoena techniques, the private citizen dealing with the same 
agencies is not so fortunate. There is no reason why the modern judi- 
cial technique should not be available to the private parties before the 
federal agencies, he argues, and indeed the legislative history of the 
Administrative Procedure Act shows that this was the intention of 
Congress. He declares that the agencies now have the rule-making 
power needed to put this reform into effect. 


by Raoul Berger ¢ of the District of Columbia Bar (Washington) 


The Administrative Procedure Act 
makes no express provision for pre- 
trial “discovery”; nor, so far as I 
could find, does any statute or regula- 
tion provide for “discovery” 
administrative proceeding.! It is singu- 
lar that the administrative process, 
which has been in the forefront of the 
movement to liberalize pleading and 
evidence,” should lag behind the courts 
in the field of discovery. For the Fed- 
eral Rules of Civil Procedure give an 
almost “unlimited right of discovery”,* 
and it is generally agreed that these 
discovery provisions have “increased 
the efficiency of the administration of 
justice in the federal courts”.4 In the 
recent words of Mr. Justice Douglas, 
discovery together with pretrial pro- 
cedures “make a trial less a game of 
blindman’s buff and more a fair con- 
test with the basic issues and facts dis- 
closed to the fullest practicable extent.’””® 

Recently, too, Judge Irving R. Kauf- 
man, of the United States District Court 
for the Southern District of New York, 
adcressing himself to the question 
whether administrative agencies have 
kept pace with modern court-developed 
techniques against delay,® underscored 
the role of “meaningful discovery pro- 
cedures”, complemented by pretrial 
conferences in which counsel would 
“lay all of their cards on the table”. 


in an 


And he quoted Professor Davis for 
the proposition that: 


Probably no sound reason can be given 
for failure to extend to administrative 
adjudication the discovery procedures 
worked out for judicial proceedings.‘ 


It is the purpose of this discussion to 
suggest an adaptation of judicial dis- 
covery procedures to administrative 
proceedings by resort to the existing 
deposition and subpoena provisions of 
the Administrative Procedure Act. 

A random sampling indicates that 
a number of agencies provide for dep- 
osition taking upon a showing of 
“good cause”,* and that some agencies 
require an explanation why it would 
not be practicable for witnesses to ap- 
pear at the hearing.” Such provisions 
reflect the restrictions of former Equity 


Rule 47,'° and fail to take account of 
the procedural revolution that took 
place in 1938 when the Federal Rules 
of Civil Procedure substituted a greatly 
liberalized procedure for the former 
restrictive practices. Rule 26 of these 
Rules provides for the use of deposi- 
tions “for the purpose of discovery or 
for use as evidence in the action or for 
both purposes.” 11 

In 1946, the Administrative Proce- 
dure Act by Section 7(b), authorized a 
hearing officer to “(4) take or cause 
depositions to be taken whenever the 
ends of justice would be served 
thereby.” 

Whether we regard the term “deposi- 
tions” as a word that had in the inter- 
vening eight years acquired a “well- 
known meaning”,!? or view the Fed- 
eral Rules as expressive of a relevant 





1. For example, “There is no provision in 
the [Taft-Hartley] Act authorizing the use of 
the discovery procedure.” National Labor Re- 
lations Board v. Globe Wireless, 193 F. 2d 748, 
751 (9th Cir. 1951). 

2. Davis, ADMINISTRATIVE LAw TREATISE, page 
523 (1958); Rhodes Pharmacal Co. v. Federal 
ina Commission, 208 F. 2d 382, 387 (7th Cir. 
8 s} 4 Moore, Feperat Practice, 2025 (2d ed. 

4. Id. at page 1014. 

5. United — v. _ and Gamble Co., 
356 U. S. 677, 682 (1958 

6. Address before The Federal Trial Exam- 
iners 9 teegrenae. Silver Spring, Maryland, 


*May 7 
Davis, ADMINISTRATIVE Law TREATISE, page 
589 (1958). 
8. For example, Rule 12 of the Federal 
Trade Commission : 
ood cause being shown, the testi- 
mony of any witness may be taken by 
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—— -” 15 U.S.C.A., 1958 Supp., 


See also se 102.30 of the National Labor 
Relations Board, 29 U.S.C.A. §212 to end, Ap- 
ndix, page 451 ae pinterstate Commerce 
ommission Rule 57, U.S.C.A. after Section 
er in Appendix, page 463 (1951). 
9. U. S. Atlantic & Gulf Puerto Rico Confer- 
ence v. American Union Transport, 5 P.&F. 
Adm. Law 2d 622, 623 (Fed. Maritime Bd., 
1955); Radio Siation KRMD, Fed. Communi- 
cations Commission, discussed in In re Allen, P. 
&F. 2d 787, 789-790 (F.C.C., 1958); which ex- 
lains that the F.C.C. “good cause’’ rule has 
een superseded. 

10. 4 Moore, Feperat Practice, 1027 (2d ed. 
1950). 

11. Under the new practice, the testimony 
of any person, whether a party or not, can be 
taken before trial; and the “production of doc- 
uments” can be compelled on the taking of a 
deposition. 4 Moore, Frperat Practice, page 
1051 (2d ed. 1950). 
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policy,!® or as a congressional expres- 
sion “when the matter has come to its 
attention”,!4 which should be given 
hospitable scope, particularly since the 
Administrative Procedure Act is “to be 
given a ‘hospitable’ interpretation”,!® 
we may justifiably conclude that the 
word “deposition” in the Administra- 
tive’ Procedure Act should be con- 
strued in the broad sense which was 
given to it in the Federal Rules.1° The 
Administrative Procedure Act, like the 
Constitution, sought to rationalize a 
vast terrain in small compass, and it 
could not therefore pause to spell out 
minute procedural provisions that were 
earlier expressed in the Federal Rules. 


The Argument for 
Broad Interpretation 

The argument for a broad interpre- 
tation of the Administrative Procedure 
Act’s “deposition” provision is but- 
tressed by the cognate Section 6(c) 
provision for subpoenas: “Agency sub- 
poenas authorized by law shall be is- 
sued to any party upon request..” 
Presumably the phrase “authorized by 
law” refers to a law outside the Admin- 
istrative Procedure Act, e.g., 15 U.S.C. 
$49, which authorizes the Federal 
Trade Commission to “require by sub- 
poena the attendance and testimony of 
witnesses and the production of all 
such documentary evidence relating to 
any matter under investigation”. 

A later paragraph empowers the Com- 
mission to “order testimony to be taken 
by deposition in any proceeding or in- 
vestigation... Any person may be com- 
pelled to appear and depose and to 
produce documentary evidence in the 
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same manner .. .” as was earlier pro- 
vided for investigations.'* Thus Sec- 
tion 49 expressly weds the use of a 
subpoena to the taking of a deposition, 
an example followed in Rule 45 of the 
Federal Rules of Civil Procedure, 
whereunder a subpoena may also be 
employed to compel “production of 
documents upon a deposition”. Bank 
of America v. Loew’s International 
Corp., 18 F.R.D. 489, 490-491 (S.D. 
N.Y. 1956). A subpoena duces tecum 
may command the production of rec- 
ords at an examination before trial, 
403-411 East 65th St. Corp. v. Ford 
Motor Co., 27 F. Supp. 37 (S.D. N.Y. 
1939). And the fact that 15 U.S.C. $49 
provides that any person may be com- 
pelled to appear and produce docu- 
ments “in the same manner” as was 
earlier provided for investigations sug- 
gests that pretrial appearance and pro- 
duction was contemplated in “proceed- 
ings” as well as “investigations”. By 
virtue of Section 6(c) of the Adminis- 
trative Procedure Act “any party” may 
resort to this subpoena provision. 


No More One-Sided 
“Discovery” 

The legislative history of Section 
6(c) and the terms of Section 12 of 
the Administrative Procedure Act show 
an intention to put private parties on 
a par with the Government, which 
theretofore had enjoyed the advantage 
of one-sided “discovery”. For almost 
all administrative agencies enjoy in- 
vestigative powers, implemented by the 
subpoena power, and in consequence 
are in a position to obtain before trial 
all the records and documents which 


the adversary holds. Such one-sided 
discovery seems manifestly unfair as 
well as in violation of the “mutual 
knowledge” standard which the Su- 
preme Court stated is the basis of 
“proper litigation”.!§ Section 6(c), the 
Senate Report states, was designed to 


Assure that private parties as well as 
agencies shall have a right to such 
subpoenas. This is an indispensable 
requisite to fair procedure since if the 
private party does not have the benefit 
of compulsory process he may not be 
able to secure witnesses or evidence 
while the agency can have such process 
for its own purpose.!9 [Italics added 
throughout }. 


A restrictive reading of this language— 
i.e., as applying only to compulsory 
process for production of witnesses and 
documents at the hearing, not before— 
falls afoul of Section 12 of the Admin- 
istrative Procedure Act which provides 
that “Except as otherwise required by 
law, all requirements or privileges re- 
lating to evidence or procedure shall 
apply equally to agencies and persons.” 

It would therefore appear that to the 
extent that subpoenas and depositions 
are available to the Government for the 
taking of testimony and production of 
documents before trial, they are equally 
available to private parties. Neces- 


_ sarily this would include depositions 


taken from and subpoenas issued to 
government officers. Nowhere do Sec- 
tions 6(c) and 7(b) purport to exempt 
the Government from their provisions. 
Under the general terms of the parallel 
Federal Rules, “The Government as a 
litigant is, of course, subject to the 
rules of discovery.”2° Were the issue 





12. ‘“‘Where words are employed in an act 
which had at that time a well-known meaning 
in the law, they are used in that sense unless 
the context requires the contrary”. Case v. 
Los Angeles Lumber Products Co., 308 U. S. 106, 
115 (1939). 

While the Section 7(b) words “whenever 
the ends of justice would be served thereby” 
are reminiscent of the old dedimus potestam 
formula “necessary to prevent a failure or de- 
lay of justice”, 4 Moore, FEpERAL PRactice, 
page 1020 (2d ed. 1950), they significantly sub- 
Stitute the broader ‘‘justice would be served”. 
Whatever facilitates “a fair contest”, to borrow 
the phrase of Mr. Justice Douglas, supra, page 
74, Serves the ends of justice. 

15. National City Bank v. Republic of China, 
348 U. S. 356, 360 (1955). 

14. Harris v. Zion Savings B. & T. Co., 317 
U.S. 447, 452 (1943) 

a Shaughnessy v. Pedreiro, 349 U.S. 48, 51 

VIO). 


16. At least one agency, the Federal Com- 
munications Commission, permits a use of depo- 
Sitions that departs from the earlier restrictive 
practice. In In re Allen, 8 P.&F. Adm. Law 2d 
787, 790 (1958), a party was permitted to take a 


deposition in the course of a hearing of a wit- 
ness who had already testified. The hearing ex- 
aminer, relying on an earlier requirement of a 
showing that the witness “‘may not reasonably 
be expected to appear”, page 789, granted a mo- 
tion to quash. The Commission reversed on the 
ground that the later rule grants “‘blanket per- 
mission” in place of the earlier ‘‘good cause” 
requirement. The FCC rule provides that “‘A 
party to a hearing desiring to take depositions 
of any person shall give reascnable notice...” 

An FTC examiner granted discovery in the 
interests of “‘fairness” in In re Gulf Oil Corp., 
8 P.&F. Adm. Law 2d 83 (1957 and 1958), and 
was sustained by the Commission. The case is 
discussed in Huard, Federal Agency Decisions 
—1958, 11 Apm. Law Butt. 213, 231 (1959). 

17. Compare the SEC provision in 15 U.S.C. 
§78u(c) for “requiring the attendance of wit- 
nesses and production of... records. . .’’. There 
are numerous statutes of similar import. 

18. “Mutual knowledge of all the relevant 
facts gathered by both parties is essential to 
proper litigation. To that end, either party may 
compel the other [under the Federal Rules of 
Civil Procedure] to disgorge whatever facts he 
has in his possession.” Hickman v. Taylor, 329 
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U. S. 495, 507 (1947). 

Indeed “experience showed that it was 
the mutuality of discovery which was largely 
responsible for its success.” 4 Moore, FEpERAL 
Practice, 1033 (2d ed., 1950). 

19. Sen. Doc. No. 248, 79th Cong., 2d Sess., 
page 27. For a parallel House Committee utter- 
ance, see id. at 206. 

20. United States v. Procter & Gamble Co., 
356 U. S. 677, 681 (1958). And see Berger and 
Krash, Government Immunity from Discovery, 
59 Yate L. J. 1451, 1454-5 (1950). In Kamen 
Soap Products v. United States, 110 F. Supp. 430 
(Ct. Cl. 1953), 28 U.S.C., §2503 provided for 
the issuance of “subpoenas requiring the at- 
tendance of witnesses” and “‘the production of 
testimony”; and the Government moved to 

uash a subpoena duces tecum directed to it. 
Despite the fact that Section 2507 expressly 
provides for “calls’’ on the departments for 
‘any information or papers” and authorizes a 
department head to refuse compliance if in 
his opinion it will be “injurious to the public 
interest” the Court of Claims found no inten- 
tion ‘to exempt “the Government” (page 434) 
from oe general subpoena provisions of Sec- 
tion 2503. 
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doubtful, the provision in Section 12 
for equal “privileges” would be dispos- 
itive. 

If the foregoing analysis is correct, 
Sections 6(c) and 7(b) of the Ad- 
ministrative Procedure Act provide a 
statutory framework upon which an 
adaptation of judicial procedures to 
administrative proceedings can be 
hung. With the Federal Rules on the 
books, Congress could safely assume 
that the agencies themselves, using 
their rule-making powers,?! would fill 
in the interstices of the Administrative 
Procedure Act by regulations. Failure 
to act lays the agencies open to the 
reproach that they are well content with 
the existing situation in which, by 
virtue of their investigative powers, 
they enjoy virtually one-sided discov- 
ery. But it is more charitable to con- 
clude that the agencies are merely the 
victims of inertia. Here is an oppor- 
tunity for the agencies themselves, by 
resort to their rule-making power, to 
fill out the statutory deposition and 
subpoena provisions along the lines of 
the well-proved Federal Rules. 


Potential Judicial Sanction 

In the meantime it may be useful to 
consider the implications of the con- 
gressional intention, by Section 6(c), 
to “assure” to private parties the “ben- 
efit of compulsory process”, supra, 
page 75. If a subpoena issues on behalf 
of a private party to a second private 
party, it seems plain that the former is 
entitled to enforcement, normally pro- 
cured at the suit of the agency.?? But 
suppose, as under the Taft-Hartley Act, 
that the issuance of subpoenas is man- 
datory,”* and that the agency refuses, 
as in Biazevitch v. Becker,?4 to issue a 
subpoena to its own officials, what 
then? There the statute provided for 
enforcement “upon application by the 





Board”, and the district court held that 
it was without jurisdiction in a suit for 
enforcement brought by the private 
party.2> Moreover the statute affords 
judicial aid against a “refusal to obey 
a subpoena issued” by the Board, and 
in the absence of a subpoena there is 
nothing to enforce. Review was, how- 
ever, available in the Court of Appeals 
at the conclusion of the case by appeal 
from a “final order of the Board grant- 
ing or denying in whole or in part the 
relief sought.” 

Manifestly such a course does not 
accompiish the parity of treatment that 
Congress contemplated in framing Sec- 
tions 6(c) and 12 of the Administrative 
Procedure Act, supra, page 75. It is 
small comfort to a litigant that the 
Court of Appeals can remand the case 
and order the taking of the balked 
testimony at the close of a protracted 
and costly proceeding. That course im- 
poses a burden from which the agency 
is free because it can proceed sum- 
marily at the outset to obtain the neces- 
sary evidence.” 

Such considerations suggest a read- 
ing of earlier statutory provisions for 
though they were 
amended by the later Administrative 
Procedure Act in terms which would 
give effect to the plain congressional 
intention to place private parties and 
agencies on a par.“* Amendments of 
earlier statutes by implication are, of 
course, no more favored than repeals 
by implication, but even the latter are 
found when a later statute is “clearly 


subpoenas as 


inconsistent with the earlier enact- 


ments”.* That the existing National 
Labor Relations Act Section 161(2), 
for example, does not provide the 
equality contemplated by the Admin- 
istrative Procedure Act is plain, and, 
it is suggested, the former may be re- 


garded as pro tanto amended by the 





21. Section 12 of the Administrative Proce- 
dure Act authorizes issuance of regulations “‘to 
comply with the requirements of this Act’. 
And an agency has “inherent power to adopt 
and promulgate rules of procedure”. American 
Fruié Growers v. S. T. Runzo Co., 95 F. Supp. 
842, 845 (W.D. Pa. 1951); Philadelphia Elec. 
Power Co. v. Federal Power Commission, 156 
F. 2d 648, 649 (3d Cir. 1946); Ohio v. U. S. 
Civil Service Commission, 65 F. Supp. 776, 779 
(S.D. Ohio 1946); Peninsula Corp. v. United 
States, 60 F. Supp. 174, 180 (D. Col. 1945). 

22. For National Labor Relations Board, see 
29 U.S.C. §161(2); for Federal Trade Commis- 
sion, see 16 U.S.C. §49; for Securities and Ex- 
change Commission, 15 U.S.C., § Rs 

23. Lewis v. NLRB, 357 U. S. 10, 14 (1958). 
Section 161(1) of 29 U.S.C. provides that “The 
Board ...shall upon application of any party 
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later provision for equal privileges in 
order to afford private parties the com- 
plete “benefit of compulsory process” 
which Congress intended to provide. 
The usefulness of discovery in pro- 
moting a “fair contest” is so well 
proved, its extension to administrative 
proceedings so eminently desirable, the 
enjoyment by the agencies of one-sided 
pretrial discovery is so unfair, the in- 
tention of Congress to make available 
to private litigants subpoena and dep- 





... forthwith issue to such party subpoenas...” 
24. 161 F. Supp. 261 (S.D. Cal. 1958). An 
NRLB trial examiner had issued a subpoena 
duces tecum to the regional director, the board 
attorney and the board field examiner for pro- 
duction of documents. The examiner was re- 
versed by the Board; the district court held 
that it was without jurisdiction to review. 
25. 29 U.S.C. §161(2). See NLRB v. Kingston 
i Rock Co. 222 F. 2d 299, 301 (3d Cir. 1955). 
. 29 U.S.C. §160(f). See NLRB v. Friederich, 
Inc., 116 F. 2d 888,. 889 (5th Cir. 1940): “Cer- 
tainly respondent had the same right as the 
Board to have the examiner issue subpoenas 
on its behalf and if his failure to do so had 
resulted in depriving respondent of substantial 
evidence we should order the case sent back 
for the taking of that testimony.” 
27. Goodyear Tire & R. Co. v. NLRB, 122 F. 
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(6th Cir., 1941). 
in the interpretation of statutes .. . 
at times in order to effect the obvious design 
we have actually disregarded words or phrases 
whose scope admitted of no doubt, and that 
stood flatly in the path of the reading adopted. 
L. Hand, Tue Britt or Ricutrs (1958), pages 
24-25. S a 

See also United States v. Kirby, 7 Wall. 482 
(1869); Church of the Holy Trinity v. United 
States, 143 U.S. 453 (1892); Markham v. Cabell, 
326 U. S. 404 (1945); Hawaii v. Mankichi, 190 
U. S. 197, 212_ (1903). : 

29. United States v. Yuginovitch, 256 U. S. 
450, 463 (1921). The legislative history of, the 
Administrative Procedure Act states that “any 
inconsistent agency action or statute is in 
effect repealed”. Sen. Doc. No. 248 (79th Cong., 
2d Sess.), page 281. 


2d 450, 451 
ae. . 0s 
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osition procedures as part of the ma- 
chinery for providing equal privileges 
to private litigants so clear, that it ap- 
pears incumbent upon the agencies to 
render litigation to assert these priv- 
ileges unnecessary. The power by regu- 
lation to do so exists. “We are all 
waiting”, said Judge Kaufman, “to see 
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whether the agencies can rise to the 
challenge” of “modern day litigation” 
as the courts have done.*° Let it not be 


said that the wait can only be brought 
to an end by the pressure of litigation 
or legislation.*! 





30. Supra, note 6. 


31. Section 1006(b) (4) of the proposed Amer- 
ican Bar Association revision of the Adminis- 
trative Procedure Act S. 1070, 86th Cong., 1st 
Sess. a: authorizes the presiding officer to 

(4) permit or require depositions 
or discovery upon oral examination or 


Projecting the Scene: 


Instructions to the Accused 


by Charles C. Arado ¢ 


Wuen A LAWYER enters his ap- 
pearance in behalf of a person accused 
of crime, the task before him involves 
much more than a study of law and 
facts. If he entertains any hope for 
success in this venture, he knows that 
his client must be made thoroughly 
acquainted with the nature of the pro- 
ceedings which will determine his fate. 
The defendant as well as counsel should 
know what will happen at the trial. If a 
young lawyer were within close range 
of one of these instruction engage- 
ments, this is what he might hear: 

“After the jury is selected, the prose- 
cutor will make an opening statement 
of what he intends to prove by the 
evidence. You need not be alarmed by 
it. What he says in this statement is not 
evidence against you. If the verdict in 
a criminal case were to rest upon a 
prosecutor’s opening statement, no ac- 
quittal would ever appear in the record. 

“An opening statement will be made 
in your behalf if I think that it will 
help your cause. When we make such 
a statement, the jury is justified in hold- 
ing us to account for it at the conclu- 
sion of the evidence. If we do not make 
it. we avoid this burden. Whatever 
decision is made in this connection, the 
responsibility is mine and you have 
nothing to do with it. 


of the Illinois Bar (Chicago) 


“If we waive the opening statement, 
the court will direct the prosecutor to 
call his first witness. I am privileged 
to cross-examine each of the opposing 
witnesses. What is done in this step of 
the trial is also my exclusive responsi- 
bility. Nevertheless, you are to listen 
attentively to the answers made by 
these witnesses, for they affect the testi- 
mony you will present later on. The 
jury will decide who is in error; per- 
haps, who is telling the truth. 

“After the prosecutor has rested his 
case, the defense will be directed to 
present its evidence. You are to follow 
the testimony of your witnesses closely. 
The jury will note any inconsistency 
between your explanation of the facts 
and theirs. 

“Of course, it is possible that I may 
not call you as a witness. If so, the 
prosecutor will not be permitted to 
comment upon your failure to take the 
stand, let alone argue that it indicates 
guilt. 

“If you do take the stand, you will 
be regarded as any other witness. The 
prosecutor can ask you any question 
pertaining to your testimony that he 
can ask any other witness on cross- 
examination. 


“The questions I will ask you at the 
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written interrogatories for the purpose 
of discovery or du use as evidence in 


ght such as is conferred by Rule 26 
at the Federal Rules of Civil Procedure or the 
Taft-Hartley Act, supra, note 23. 


trial will be the same as those asked 
you many times in these interviews. 
The outcome of the trial is likely to 
turn upon the impression you make in 
answering these questions. The jury 
will be sitting at the edge of their 
chairs and hanging upon your words. 
They will decide whether you are 
giving a straightforward account of 
your connection with the charge or are 
lying to them. If you are innocent of 
this charge, they will expect you to 
testify as an innocent man. 

“Your mettle will be tested on cross- 
examination. You can rest assured that 
the prosecutor will inquire at length 
into the statements you have made con- 
tradicting the testimony of your accus- 
ers. If you have lied, you can expect 
him to demonstrate the falsehood either 
on your cross-examination or by rebut- 
tal witnesses. Should this happen, the 
result is equivalent to a verdict of 
guilty.” 

Upon completion of these instruc- 
tions, the defendant will fully compre- 
hend the pressure that he faces at the 
trial. If he is still willing to undergo 
it, the lawyer takes heart. His client 


.will probably prove courageous and 


resourceful in a battle where the stake 
is his liberty or life. 
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National Conference on Judicial Selection 


and Court Administration Held in Chicago 


A highly successful National Con- 
ference on Judicial Selection and Court 
Administration was held in Chicago on 
November 22-24. Participants agreed 
that it was the most constructive step 
taken to date by the legal profession, 
on the national level, to find effective 
ways and means of improving methods 
of selecting judges and increasing the 
operating efficiency of the nation’s 
courts. 

The conference was sponsored jointe 
ly by the American Judicature Society, 
the American Bar Association and the 
Institute of Judicial Administration. 
Participating by invitation were a dis- 
tinguished lawyer-layman group. The 
included federal and 


state judges, deans and professors of 


164 conferees 


law schools, court administrators, 
newspapermen, representatives of na- 
tional lay organizations, and lawyers 
representing state and local bar associ- 
ations from thirty-five states and Can- 
ada, the sponsoring organizations and 


other national legal associations. 


In order to make the most effective 
use of this unique collection of experi- 
ence and wisdom the participants were 
divided into seven seminar or panel 
groups of about twenty persons which 
engaged in three days of intensive day- 
and-night discussions. Each panel met 
for seven different one-hour discussions 
covering in sequence the seven topics 


of the conference: 


1. “How Should Judges Be Se- 
lected?” 
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2. “Making the Existing State Selec- 5. “Discipline and Removal of 


tion Systems Work” Judges” 
3. “Problems of Federal Judicial 6. “Effective Use of Judicial Man- 
Selection” power” 


4. “Judicial Tenure Compensation (Continued on page 86) 


and Retirement” 








One of the panels at the Conference. Shown seated, left to right, are 
Judge Thomas E. Fairchild, Madison, Wisconsin; Gifford P. Montague, 
Syracuse, New York; Albert E. Jenner, Jr., Chicago, Illinois; Raymond 
Knotts, Chicago, Illinois; J. Don Lawrence, Ypsilanti, Michigan; Frederick 
W. Invernizzi, Baltimore, Maryland; Judge Albert B. Maris, Philadelphia, 
Pennsylvania; Edmund Burke, Springfield, Illinois; and Judge Emory H. 
Niles, Baltimore, Maryland. Standing (left to right) are James P. Eco- 
nomos, Chicago, Illinois; Dean Robert F. Drinan, S.J., Brighton, Massa- 
chusetts; John Eckler, Columbus, Ohio; J. Spencer Bell, Charlotte, North 
Carolina; Clyde O. Martz, Boulder, Colorado; Dean J. W. Riehm, Dallas, 
Texas; Barnabas F. Sears, Chicago, Illinois; Dean Gray Thoron, Ithaca, 
New York; Jerome S. Weiss, Chicago, Illinois; George H. Turner, Lincoln, 


Nebraska. 
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Tax PLANNING AND FEE SET- 
TING FOR PROFITABLE LAW 
PRACTICE. By Jackson L. Boughner. 
New York: The Journal of Taxation, 
Inc. 1958. $8.00. Pages 106. 

The purpose of this book is to assist 
lawyers to collect the money they ac- 
tually earn. Mr. Boughner, who is 
both a lawyer and a certified public 
accountant, provides this assistance by 
directing the lawyer’s attention to 
proper accounting, billing and income 
tax procedures and to _ partnership 
agreements that take account of these 
procedures, 

Mr. Boughner does not cover the 
entire scope of possible law office eco- 
nomics. There is no discussion, for 
example, of the use of modern ma- 
chines or the sans-copy system. Never- 
theless when a particular subject is 
considered the treatment of that sub- 
ject is comprehensive and complete. 

The Bureau of Business Research at 
the University of Pittsburgh recently 
made a study by a controlled test of 
successful and unsuccessful, but other- 
wise comparable, small companies. The 
study found that the unsuccessful com- 
panies scored reasonably well on such 
essentials as sound organization, bal- 
anced finances, sound labor relations 
and efficient planning and equipment. 
The unsuccessful companies did not 
suffer from a shortage of working capi- 
tal until their financial collapse was 
near. Uniformly, however, the unsuc- 
cessful companies lacked good account- 
ing records, while the successful com- 
panies kept good records and used 
them. Intelligent decisions which affect 
the income and expenses of a business 
entity can be made only by full knowl- 
e‘ge of all of the existing financial 
facts of the entity which relate to the 
decisions. In order to have the neces- 
sary facts available for analysis by a 
busy lawyer at the right time, the rec- 
ords must be complete, concise and 
ready when needed. 


Economics of a lawyer are not much 
different from the economics of a small 
business enterprise. Efficient records 
are essential for the law office as well. 
A typical example is provided by a 
recent survey of Missouri lawyers con- 


ducted by the Missouri Bar. That sur- 


vey disclosed that lawyers who kept 
careful time records earned substan- 
tially more than those who did not. 
Gross income annually of the time- 
keepers averaged $22,674; of the 
non-timekeepers, $15,771. 

The first eight chapters of Mr. 
Boughner’s book deal with lawyer’s 
time, time records, principles of ac- 
counting for lawyers and efficient ac- 
counting records. They describe a 
simple accounting system for the law 
office which represents the latest 
thoughts on the subject by a large 
national accounting firm having many 
large law firms as clients. These chap- 
ters will be of particular value to law- 
yers about to open new offices. To other 
lawyers the chapters might suggest 
ideas for modifying slightly their ac- 
counting procedures or even the need 
for the adoption of a completely new 
system. These chapters do not neces- 
sarily replace the services which can 
be performed by a well-trained ac- 
countant in setting up a good account- 
ing system; but they show the wide 
range of financial information a lawyer 
can and should have readily available 
to him by a simple, efficient and concise 
accounting system. 

The next eight chapters, plus the last 
two chapters, of the book deal with in- 
come tax problems which are of par- 
ticular concern to lawyers. The basic 
principles of reducing taxes are first 
discussed, namely, getting an equal 
amount of income in each year, getting 
deductions in the year when they will 
do the most good and realizing capital 
gain instead of ordinary income when- 
ever possible. The application of these 
principles is then discussed under the 
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main topics of long-term compensation, 
control of billing, control of deductions 
and types of deductions (business and 
itemized). Numerous suggestions and 
reminders of the consequences of vari- 
ous tax law provisions are given, such 
as how to avoid problems with the 
revenue agents on entertainment, travel 
and general business deductions by 
proper accounting records and proce- 
dures, how to benefit associates, who, 
as employees must deduct from ad- 
justed gross income, not gross income, 
their costs and expenses incurred for 
law books and periodicals, bar associ- 
ation dues, entertainment and the like. 


Finally, the book deals with the part- 
nership agreement, the division of 
profits, and the problems inherent in 
the death, retirement or partial retire- 
ment of a partner. There is included a 
form of partnership agreement and op- 
tional clauses for such agreement in an 
appendix to the book. These chapters 
not only give suggestions for handling 
some of the essential concerns of the 
law partnership intra-relationship, but 
present the material with an eye con- 
stantly open to the tax considerations 
involved. 


The American Bar Association’s Spe- 
cial Committee on Economics of Law 
Practice has dramatically shown in its 
latest report entitled “Lawyers’ Eco- 
nomic Problems and Some Bar Associ- 
ation Solutions” that lawyers have not 
kept pace economically with their pro- 
fessional brothers and with the em- 
ployees of industry, generally. Mr. 
Boughner’s book shows the lawyer how 
to improve his economic pace by giving 
some attention to his time, accounting 
procedures and records, income tax 
problems and partnership agreements. 

The time spent reading this book 
will be quickly repaid. 

DonaLp H. Powers 
Binghamton, New York 


Mexico: A SYMPOSIUM ON 
LAW AND GOVERNMENT. Edited 
by Enrique Helguera, Guillermo Gal- 
lardo Vazquez and David Casares 
Nicolin. Coral Gables: University of 
Miami Press. 1958. $4.25. Pages 125. 

Conservatively estimated, the book 
value of United States direct invest- 
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ment in Mexico exceeds $675,000,000.1 
By 1956 United States manufacturing 
investment in Mexico was larger than 
in any other Latin American country 
except Brazil.2 In 1957 Mexico ex- 
ported some $707,000,000 worth of 
goods to the United States and im- 
ported some $1,155,000,000 worth in 
return.® 

This great volume of investment and 
trade demands careful teamwork be- 
tween United States and Mexican 
counsel. All too often mistakes are 
made because the United States lawyer 
is ignorant of the Mexican legal system 
and cannot relate his problem to local 
forms and remedies. One reason for 
this ignorance is the great dearth of 
serviceable, general books in English 
on Mexican law. 

Mexico: A Symposium is a com- 
mendable attempt to meet his need. It 
is a collection of monographs on Mexi- 
can legal subjects of general interest to 
American lawyers: the constitution, the 
courts, the notarial system, the prop- 
erty registry, joint tenancy, automobile 
liability, banking, trusts, taxation, and 
unfair competition. Almost without ex- 
ception the writers (mostly law pro- 
fessors at the National University of 
Mexico) have managed to avoid both 
oversimplification and pedantry. The 
translation—by staff members of the 
University of Miami School of Law 
who are unfortunately anonymous—is 
unusually clear. 

Both the style and the substance of 
these essays stamp the Mexican legal 
system as a thing apart from the com- 
mon law. To an American eye the first 
surprise is the writers’ reliance on legis- 
lation, rather than precedent, as the 
source of law. Perhaps it is their free- 
dom from the minutiae of case citation 
which enables them to consider their 
subjects in broad context, giving con- 
siderably more attention to economic 
and historical factors and to foreign 
law parallels than is the custom with 
American legal writers. Most signifi- 
canily, the reader is everywhere re- 
minded of the revolutionary and frank- 





1. Po States Department of Commerce, 
U. S. INVES®MENTS IN THE LaTIN AMERICAN 
Economy, page 112. The figure is a preliminary 
estimate for 1956. 

. Id., page 80. 

3. United States Department of Commerce, 
en ag DEVELOPMENTS IN MEXIco IN 1957, 
page 14. 


ly experimental character of Mexican 
legal institutions. Whether the discus- 
sion runs to states’ rights, compulsory 
liability insurance or the banking sys- 
tem, it bears the indelible imprint of 
the great Mexican social upheaval of 
1911-1917. . 

This is a book to read for pleasure 
and return to for reference. If the 
series is continued, as planned, through 
each Latin American country the result 
will be a useful working library for 
the American lawyer who is concerned 
with international investment. 

EWELL E. Murpuy, Jr. 
Houston, Texas 


Lone FOR MINIMUM LOT 
AREA. By the Communities Research 
Institute Project, Villanova University 
School of Law. Villanova, Pennsyl- 
vania. 1959. $3.50. Pages 76. 

The urban areas of this country are 
expanding at a phenomenal rate and 
the projected metropolitan growth for 
the next twenty-five years is roughly 
equal to the 1950 populations of the 
metropolitan areas (not central cities 
alone) of New York-Northeastern New 
Jersey, Chicago, Los Angeles, Phila- 
delphia, Detroit, Boston, San Fran- 
cisco, Oakland, Pittsburgh, St. Louis, 
Cleveland, Washington, Baltimore, 
Minneapolis-St. Paul and Buffalo plus 
fifteen million more persons. If this 
pattern of growth follows the six years, 
1950-1956, 41.5 per cent of this urban 
explosion will occur in the fringe areas, 
largely “rural non-farm” in census 
terms. It is on these fringe areas that 
the “fingers of urban development”, 
“roadside ribbon developments”, and 
“stars and clusters” of urban sprawl 
are exerting almost irresistible pres- 
sure, 

This pressure on the urban fringe 
areas has magnified the disputes and 
conflicts of interests between the estab- 
lished suburbanites and the newcomers 
who are generally of a somewhat lower 
social and economic strata. This disor- 
ganized urban growth is placing undue 
pressure on both the core or central 
city and the suburbs in the areas of 
schools, sanitation and municipal serv- 
ices. The highway-focused nature of 
this new growth has placed a great 
strain on our highway network and 
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urban transportation systems. This de- 
velopment sprints along with little or 
no regard to open spaces, aesthetics 
and the other amenities of either urban 
or suburban living. To illustrate the 
rate at which this sprawl and the possi- 
bility of future blight is spreading, in 
the next thirty years about one million 
acres of land will shift from rural to 
urban in the area surrounding Chicago 
alone. 

Various legal devices have been em- 
ployed to relieve these stresses. The 
Federal Interstate Highway System is 
placing special emphasis on the early 
construction of urban freeways to al- 
leviate this traffic congestion. The state 
governments are authorizing more 
stringent subdivision controls which re- 
quire greater provision for parks and 
open spaces. County and municipal 
zoning and planning are attempting to 
minimize conflicts between established 
and new land uses. Among the zoning 
approaches intended to restrict urban 
sprawl is zoning requiring minimum 
lot area. This approach is partially 
based on the theory that a less intensive 
use of local land will result in a curtail- 
ment of future municipal expenditures 
on new schools and other public serv- 
ices, an increase in per family income 
and local tax returns and the preserva- 
tion of open spaces and rural or at 
least gracious suburban appearances. 
At least thirty-nine states have recorded 
decisions on the subject of density- 
control zoning, which would indicate 
that it is a widely used device. 

In 1940 Easttown Township, Penn- 
sylvania, enacted such a zoning ordi- 
nance which provided that the mini- 
mum lot area in an “A” residential 
district should be one acre, 43,560 
square feet, with a minimum frontage 
of 150 feet. 
company acquired a fifty-acre tract of 
land in the area zoned for “A” resi- 
dential, which it contracted to sell to 
another builder. The two companies 
made application for a permit to con- 
struct a single-family dwelling on a 
21,000 square foot lot with a frontage 
of 100 feet. The lot in question is lo- 
cated in a long finger of urban growth 
extending west from Philadelphia. It is 
in a general area marked by roadside 
commercial ribbon development and 
new residential development. While 
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about one third of Easttown Township 
is presently made up of large estates 
and farms, the township directly op- 
posite the lot is zoned for a minimum 
lot size of 18,000 square feet and adja- 
cent townships require a minimum of 
12,000 square feet and 30,000 square 
feet. . 

The Zoning Officer refused to grant 
the permit, and the Board of Adjust- 
ment and the Court of Common Pleas 
affirmed the refusal. On June 28, 1957, 
the Pennsylvania Supreme Court unan- 
imously held the ordinance unconstitu- 
tional as applied to the property. A 
motion for reargument was granted, 
and on May 2, 1958, the same court by 
a vote of four to three withdrew its 
previous opinion and held the ordi- 
nance constitutional as applied to the 
premises in Bilbar Construction Co. v. 
Board of Adjustment of Easttown 
Township, 393 Pa. 62, 141 A. 2d 851 
(1958) . 

In the fall of 1958 Villanova Uni- 
versity School of Law conducted a 
“Town Hall Meeting” on the nature 
and impact of this case on the law of 
zoning. The four papers read at this 
meeting by the Easttown Township at- 
torney, Theodore O. Rogers, Counsel 
of the Home Builders Association of 
Philadelphia & Suburbs, Walter W. 
Rabin, Assistant Director of the Com- 
munities Research Institute, D. Barry 
Gibbons, and Villanova Professor of 
Law, John G. Stephenson III, along 
with an appendix containing the re- 
ported decision in the case make up 
Zoning for Minimum Lot Area. 

The decision itself is noteworthy. By 
sustaining a minimum lot area of one 
acre where the proposed lot size is as 
conducive to the public health and 
safety, the court aligned itself with 
Connecticut, Florida, Massachusetts, 
Missouri, New Jersey, New York and 
Texas, which states, at least under cer- 
tain circumstances, have sustained min- 
imum lot requirements of 40,000 
square feet or over. It also extends the 
presumption of constitutionality nor- 
mally accorded statutes to municipal 
ordinances. Finally, it establishes the 
promotion of public welfare as an inde- 
pendent end of and justification for 
police power regulation. 

The first two papers in this book 
examine minimum lot size require- 


ments in light of this case from the 
opposed vantage points of protection 
of the municipality and protection of 
the lot owner and builder, and the 
third reviews the status of the law on 
such requirements elsewhere. The con- 
cluding essay subjects zoning and 
planning to a comparison with the 
American democratic ideals. This last 
paper suggests that while the Bilbar 
case has increased the power of the 
urban fringe areas to resist the pres- 
sure of the urban sprawl, the pressure 
will continue to build up. 


If it does, it must either break through 
and around the barriers, leaving the 
Easttowns as islands of resistance in 
a tangle of traffic problems, which is a 
sure prelude to blight, or result in a 
political decision to transfer zoning 
and planning power to an authority 
large enough to deal with both the city 
and suburbs as a common problem. 


Zoning ‘is a police power measure, 
which Mr. Justice Holmes has described 
as a term to cover “those cases where 
the legislature is held justified in con- 
troverting the literal meaning of consti- 
tutional protections and is somewhat, 
for instance, limiting (i.e., taking) 
property rights without compensation”. 
Beyond those clear cases where the 
regulation is arbitrary or discrimina- 
tory, how are we to determine when a 
police power measure such as zoning 
has passed beyond the permissable 
bounds and become in effect a “taking” 
of property subject to the eminent do- 
main requirements of just compensa- 
tion? Much ink has been spilled on 
this question, and many answers have 
been suggested. Perhaps it is impos- 
sible to reduce what are essentially 
political choices between competing so- 
cial interests to a pat conceptual basis. 
It is submitted, however, that the de- 
termining factor is the impact of the 
action on the landowner. It is only by 
weighing and balancing the need for 
the property right (the need for popu- 
lation-density control), the injury to 
the property (a drop in per acre mar- 
ket value), the injury to the property 
owner (his inability to build on a lot 
admittedly adequate for health and 
safety purposes), and the public end 
sought (the preservation of suburban 
amenities) that it can be decided in a 
particular case whether a right ought 
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to be taken under the police power. 
The police power ends when the injury 
to the property owner in not being paid 
for his property is greater than the 
injury to the public in not being able 
to take it without compensation. 


FRANK M. Covey, Jr. 
Chicago, Illinois 


S oser AS A JUDGE. By Henry 
Cecil. New York: Harper & Brothers. 
1959. $3.50. 

This is the third book that the author 
has written about a fictitious but very 
real and likable English lawyer named 
Roger Thursby. In the first book, 
Brothers in Law, Thursby is a newly 
called member of the English Bar at 
the age of twenty-one. The second, 
Friends in Court, deals with Thursby’s 
career as a highly successful lawyer. 
In Sober as a Judge Thursby has be- 
come a judge of the High Court, a 
court of general, civil and criminal 
jurisdiction. There are seventeen chap- 
ters of amusing stories of trials in 
which the new judge participates; 
trials made somewhat difficult by at- 
tractive wives and a pretty nightclub 
hostess on the make. 

It is a book every lawyer will enjoy 
reading; the lawyer who does no home- 
work at night will read it at one sitting. 
The lawyer who takes home a briefcase 
full of papers or feels he must improve 
his knowledge of the law by reading 
some of the heavier tomes reviewed in 
this section while his wife is out on the 
town with a friend or goes to bed and 
looks at television, will find a chapter 
or two of the book just before bedtime 
most relaxing and entertaining. 


Rosert T. Barton, Jr. 
Richmond, Virginia 


Anrisoctat OR CRIMINAL 
ACTS AND HYPNOSIS: A CASE 
STUDY. By Paul J. Reiter, M.D. 
Charles C Thomas. Springfield, Illi- 
nois, 1958. $11.25. Pages 219. 
Although Dr. Reiter focuses on a 
single criminal case, his monograph 
deals with the general question of 
whether antisocial behavior may be in- 
duced by means of hypnosis. A brief 
but thorough review is given of ex- 
perimental evidence, prevailing opin- 
ions and case histories relevant to this 
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issue. The major portion of this book 
is devoted to an extensive account of a 
criminal case involving hypnosis. The 
defendant, H, had been hypnotized and 
was the perpetrator of the crimes. Dr. 
Reiter, who was called in to examine 
the defendant, had minimal contact 
with the hypnotist. The information 
contained in this report is based almost 
exclusively on H’s account given in 
hypnosis and evidence obtained by the 
police. 

The defendant was a young man 
who was sent to prison for collabora- 
tion with the Germans during their 
occupation of Denmark. At this time in 
his life he found himself to be ex- 
tremely disillusioned and depressed. In 
prison he encountered a man whose 
professed knowledge of the occult fas- 
cinated him. The two became friends, 
worked in the same shop and shared a 
cell. From that time on, and for many 
years thereafter, they “experimented” 
with yoga and hypnosis (though they 
never used this term). The hypnotist 
(“N”) succeeded in placing the de- 
fendant (H) in a deep somnambulistic 
trance and convinced him that the 
means to salvation was through a re- 
nunciation of material objects and a 
concentration on matters of the spirit. 
N, the hypnotist, also allowed himself 
to be placed in trance and during one 
of these sessions, H, the subject, was 
told that his “guardian spirit”, X, was 
speaking through N. The guardian 
spirit informed H that this life was his 
last possible reincarnation, and that if 
he did not abide completely by his 
commands he would be eternally 
damned. H seems to have completely 
accepted these pronouncements and 
carried out all demands to the best of 
his ability. 

Eventually, H came to accept N as 
the voice of X regardless of whether 
he was in trance. Furthermore, H oc- 
casionally heard and saw his guardian 
spirit X when N was entirely absent. 
During their stay in prison, at N’s re- 
quest, among other things, H cut off 
all relationships with others, gave N 
his watch, and became a vegetarian 
(thus allowing N to have twice the 
meat rations to which he was entitled). 
The guardian spirit informed H that 
his mission in this life was to achieve 
the unification of Scandinavia. In their 


hypnotic sessions—both in and out of 
prison—N caused H to “practice” in 
fantasy antisocial acts, among them 
matricide. The rationale for this was 
that H was not subject to the same 
moral code that bound other mortals, 
and thus must be able and willing to 
commit any act that would further 
their higher end. 

After their release from prison the 
men continued their relationship on 
the same basis—still performing “ex- 
periments” in yoga and hypnosis. N 
introduced H to a girl and instructed 
him to marry her, which he did. Prior 
to the wedding, N ordered H to allow 
him (N) to have sexual relations with 
the girl. H agreed and when the girl 
resisted H told her that he would not 
marry her if she did not permit it. She 
acquiesced and the marriage took place 
shortly after. N made many demands 
upon the married couple such as the 
requirement that H turn over most of 
his salary to him. H almost invariably 
fulfilled N’s demands. The experirnents 
continued, as did the discussions of 
how to unify Scandinavia. Money was 
needed to form an armed group in 
order to carry out their political aims. 
To get the money, a bank robbery was 
carefully planned. H executed the 
crime and turned over the money to 
N. A second robbery was planned 
which H also perpetrated. During the 
robbery H shot and killed two people 
and was apprehended soon after. 

In his account of this case, Dr. 
Reiter places much emphasis on the 
hypnotic relationship which existed be- 
tween the two. He feels that by means 
of hypnosis N systematically changed 
H’s character and induced an entirely 
new “secondary” personality. He con- 
cludes: “It is possible from this case to 
deduce the sad moral that a sufficiently 
skillful and cunning hypnotizer, given 
suitably favorable circumstances, will 
still have the possibility of committing 
serious crimes with the help of another 
person whom he has by means of hyp- 
notic training formed into a useful 
tool for carrying out the crimes with- 
out himself running the risk of dis- 
covery and subsequent punishment” 
(page 215). 

In our opinion Dr. Reiter’s formula- 
tion of the case is oversimplified. The 
concept of an artificial induction of a 
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complete secondary personality is, from 
a psychiatric point of view, dubious. 
Dr. Reiter’s report of the events in the 
case is based almost exclusively on H’s 
own account which was given under 
hypnosis. Dr. Reiter claims that H’s 
statements are veridical because they 
agree with the evidence and because he 
gave H suggestions that he would be 
unable to lie. We agree with the former 
criterion but take issue with the latter. 
Hypnotic suggestions are not inviolable 
as several studies have shown. 

Another example of Dr. Reiter’s 
oversimplified approach is his faith in 
the phenomenon of the locking sugges- 
tion, i.e., suggestions to prevent subse- 
quent hypnosis. In this case, N re- 
peatedly suggested to H that he would 
be unable to enter trance with anyone 
but N. Aside from other evidence— 
including our own work—which indi- 
cates that locking suggestions are as- 
sailable, the very fact that Dr. Reiter 
succeeded in hypnotizing H demon- 
strates that N’s locking suggestions 
were not effective. Another criticism of 
Dr. Reiter’s account is that the role of 
N in the entire case is discussed solely 
from the point of view of H. N is 
presented as an unscrupulous but clever 
criminal who masterfully manipulated 
H’s personality for his own personal 
gain. And yet Dr. Reiter himself re- 
ports that N was of low average intel- 
ligence, whereas H was of high in- 
telligence. Furthermore, although H’s 
personal history and psychodynamics 
are extensively reported, the personal- 
ity of N is barely considered. In our 
opinion the events in this case can best 
be understood in the light of the rela- 
tionship between the two men. A one- 
sided account such as Dr. Reiter’s is 
hardly an adequate presentation of the 
case. In view of Dr. Reiter’s one-sided 
method of investigation, and his ap- 
parently naive conception of hypnosis 
we cannot concur with his conclusion 
that “It is true that there were ‘various 
influences used, among them hypnosis’: 
but without hypnosis all the other in- 
fluences would have been in vain” 
(page 210). 

Two important issues raised by the 
monograph are these: (1) Can anti- 
social behavior be hypnotically in- 
duced? (2) If it can, with whom does 
the responsibility for these acts lie? 
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Dr. Reiter marshals considerable evi- 
dence to support the argument that the 
hypnotic subject may be the hapless 
tool of an unscrupulous hypnotist who 
is then solely responsible for whatever 
crimes are committed. We will briefly 
outline here our own views which will 
be more extensively discussed else- 
where. 

The data generally used to support 
the position which Dr. Reiter takes fall 
into two categories: actual criminal 
cases and laboratory experiments. With 
regard to the latter it appears to have 
been demonstrated in the laboratory 
that hypnotic subjects will perform 
antisocial and self-injurious acts at the 
suggestion of a hypnotist. However, 
this behavior must be considered in 
the context of the total situation. Volun- 
teer subjects are often motivated to 
tolerate dangerous and stressful situ- 
ations for the sake of advancing scien- 
tific knowledge, as for example, in 
some medical research. Moreover the 
laboratory hypnotist is generally known 
by the subject to be a reputable in- 
vestigator who will undoubtedly insure 
the safety of all involved despite the 
appearance of the situation. In our 
opinion no situation which is perceived 
by the subject to be a scientific experi- 
ment can validly test the question of 
the possibility of hypnotically inducing 
antisocial behavior. A more adequate 
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test would involve a situation which is 
more “real” to the subject, and where 
the hypnotist seems to have some clear- 
cut personal profit motive for suggest- 
ing the antisocial behavior. 

In the past twenty-five years there 
have been only three documented cases 
reported of actual criminal behavior 
involving hypnotic suggestion. If Dr. 
Reiter’s thesis is correct that a “cun- 
ning hypnotizer” can form another in- 
dividual into a “useful tool” for perpe- 
trating crimes then it is surprising that 
there are so few cases of this nature 
reported ; especially since the lay public 
has been extensively exposed to views 
such as Dr. Reiter’s. All three of the 
reported cases are marked by an in- 
tense interpersonal relationship _be- 
tween subject and hypnotist which pre- 
ceded the hypnotic work} As in any 
intense relationship the motivations of 
the individuals involved are extremely 
complex and the behavior of each with 
regard to the other must be under- 
stood in the context of the total rela- 
tionship. An explanation which pur- 
ports to account for such behavior by 
singling out one aspect of the relation- 
ship—i.e., hypnosis—must be viewed 
with skepticism. 

With regard to criminal behavior it 
is not extraordinary for one individual 
to perform antisocial behavior which 
benefits another. The only unusual fea- 
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ture of the Reiter case is that hypnosis 
played some role. We would not ascribe 
the subject’s motivation to hypnotic in- 
fluence, as Dr. Reiter seems to do, but 
would relate it to the kind of relation- 
ship which existed between H and N. 
In this case the relationship seems to 
have been characterized by a shared 
psychotic system and there are some 
indications of latent homosexuality. 
The role that hypnosis plays is to dis- 
guise for the subject his own motiva- 
tion and to create a situation which 
allows the subject to, at some level, 
disclaim responsibility for his actions. 
We will refrain from committing our- 
selves on the question of legal or moral 
responsibility which, in any case, is not 
for a psychiatrist to settle. In our view 
antisocial behavior such as H’s could 
have been performed without the intro- 
duction of hypnosis. 

Despite our methodological and the- 
orctical criticisms, Dr. Reiter’s book is 
probably the best single study available 
of a criminal case involving hypnosis. 
The case is a fascinating one, and at 
times borders on the incredible. The 
book is well worth reading; but the 
reader should bear in mind that events 
depicted may have alternative explana- 
tions. 


Martin T. Orne, M.D. 


Harvard Medical School 
Boston, Massachusetts 


The undersigned hereby nominate George H. Turner, of Lincoln, for the 
office of State Delegate for and from Nebraska to be elected in 1960 for a 
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Review of Recent 
Supreme Court Decisions 


Labor law... 
national health 
and safety 

United Steelworkers of America Vv. 
United States, 361 U. S. 39, 4 L. ed. 
2d 12, 80 S. Ct. 1, 28 Law Week 
4001. (No. 504, decided November 7, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Third Circuit. Affirmed. 

This was the per curiam opinion that 
upheld the issuance of an injunction 
to force an eighty-day halt in the 
nationwide steel strike. The Attorney 
General had obtained the injunction 
from a federal district court pursuant 
to Section 208 of the Labor Manage- 
ment Relations Act. Issuance of the 
injunction was upheld by the Court of 
Appeals. 

Much of the argument before the 
Court dealt with the propriety of the 
exercise of the District Court’s equity 
powers to enjoin the strike. The argu- 
ments covered broad issues of national 
labor policy, but, in deciding the case, 
the Court remarked that “We do not 
believe that Congress in passing the 
statute intended that the issuance of 
injunctions should depend upon judi- 
cial inquiries of this nature. Congress 
was not concerned with the merits of 
the parties’ positions or the conduct of 
their negotiations. Its basic purpose 
seems to have been to see that vital 
production should be resumed or con- 
tinued for a time while further efforts 
were made to settle the dispute.” 

The union attacked the injunction on 
the ground that there was no threat to 
the “national health or safety” within 
the meaning of those words as used in 
the statute. The Government insisted 
that the phrase “national health” com- 
prehends the country’s general well- 
being, not merely the physical health 
of the citizenry. The Court left this 
question unanswered, relying instead 
on its determination that the evidence 
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clearly showed that the strike endan- 
gered the “national safety” because of 
the importance of steel in the defense 
program. The Court refused to con- 
sider a selective reopening of some of 
the steel mills to meet defense needs. 

“The statute was designed to pro- 
vide a public remedy in times of emer- 
gency” the Court said; “we cannot 
construe it to require that the United 
States either formulate a reorganiza- 
tion of the affected industry to satisfy 
its defense needs without the complete 
reopening of closed facilities, or dem- 
onstrate in court the unfeasibility of 
such a reorganization.” 

Mr. Justice FRANKFURTER and Mr. 
Justice HARLAN noted their intention to 
file later an “amplification” of their 
views of the issues involved. 

Mr. Justice DoucLas wrote a dis- 
senting opinion which argued that the 
strike had not been shown to constitute 
a threat to the “national health”, which 
he refused to read as encompassing 
“the public welfare” as contrasted with 
such matters as the delivery of milk, 
the heating of homes and the protection 
of hospitals. He also argued that it 
was unnecessary to order all the steel 
workers back to the mills in the inter- 
est of “national safety”. Only a small 
fraction of the steel produced in the 
country is used for defense purposes, 
he pointed out, and the defense needs 
of the country might easily have been 
met by ordering a reopening of only 
a few of the struck plants. 

The case was argued by Arthur J. 
Goldberg for petitioner and by Solici- 
tor General J. Lee Rankin for the 
United States. 


Railroads... 
Safety Appliance Act 
United States v. Seaboard Air Line 
Railroad, 361 U. S. 78, 4 L. ed. 2d 
25, 80 S. Ct. 12, 28 Law Week 4007. 
(No. 10, decided November 9, 1959.) 


On writ of certiorari to the United 
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States Court of Appeals for the Fourth 
Circuit. Reversed. 

The question here was whether the 
Safety Appliance Act, 27 Stat. 531, 
applied to break-up and assembly 
movements of railroad cars between 
the classification yard and nearby ship- 
pers. The Court reversed the decision 
of two lower courts which had held that 
the act was not applicable. 

The suit was instituted by the United 
States charging four violations, each 
of which consisted of moving a loco- 
motive with a number of cars attached 
from the shippers’ plants to the classi- 
fication yard, a distance of some two 
miles, without power brakes as required 
by the statute. The act does not apply 
to operations such as switching, classi- 
fying and assembling cars, and the 
railroad contended that the operations 
at issue here were of this nature. The 
District Court agreed and the Court of 
Appeals affirmed by a divided court. 

Mr. Justice Doucuas reversed for 
the Supreme Court. The Court held 
that it was irrelevant that the runs at 
issue were not on a main line but in a 
yard. In three of the movements, there 
was a run of two miles without stops, 
the Court pointed out, while in the 
fourth there was a stop to pick up 
additional cars, but a mile run pre- 
ceded that stop and another mile of 
uninterrupted travel followed the stop. 
Each of the four runs ended with cars 
either received from a consignor or 
delivered to the consignee, the Court 
went on, and this was hardly a “sort- 
ing, or selecting, or classifying” of the 
cars, a procedure that involves “cou- 
pling and uncoupling and the move- 
ment of one or a few at a time, for 
short distances”. 

And, although the District Court had 
found that “The movements complained 
of would not have been less hazardous 
to employees or the public if air brakes 
had been coupled and used”, the Court 
replied that it was not for courts tv 
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determine in particular cases whether a 
certain safety measure is needed or not, 
since Congress has determined the 
policy. 

The case was argued by John F. 
Davis for petitioner and by Eppa 
Hunton IV for respondent. 


Seamen... 
Jones Act 

Sentilles v. Inter-Caribbean Shipping 
Corporation, 361 U. S. 107, 4 L. ed. 
2d 142, 80 S. Ct. 173, 28 Law Week 
4013. (No. 6, decided November 23, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Fifth Circuit. Reversed. 

This was a suit brought by the peti- 
tioner to recover damages sustained by 
him allegedly as a result of a ship- 
board accident aboard respondent’s 
vessel. In a heavy sea, the petitioner. 
a member of the crew, was pitched in 
the air and fell back to the deck, where 
a wave washed him some distance. 
After the accident, he became ill. was 
hospitalized, and it developed that he 
had a serious case of tuberculosis. He 
brought this suit under the Jones Act. 

The case was tried to a jury in the 
District Court. medical ex- 
perts testified, evidence being intro- 
duced to show that X-ray pictures of 
the petitioner’s lungs disclosed a small 
scarred area which “in retrospect” ap- 
peared to be tubercular. Other special- 
ists testified that “acute dissemination 
of the tuberculosis” might have been 
the result of the accident; that the 
trauma and the petitioner’s pre-exist- 
ing diabetic condition were the “most 
likely” causes of the aggravation of 
the tuberculosis though it was hard to 
say “which of the two is more likely 
responsible”; and that the accident 
“probably aggravated his condition”. 

The jury returned a verdict for the 
petitioner, but the judgment of the 
District Court entered thereon was re- 
versed by the Court of Appeals, which 
agreed with the respondent that the 
evidence did not justify the jury’s con- 
clusion that the accident caused the 
serious illness that followed it. 

The Supreme Court reversed, speak- 
ing through Mr. Justice BRENNAN. The 
Court held that “The jury’s power to 
draw the inference that the aggravation 
{ petitioner’s tubercular condition 
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... Was in fact caused by that accident, 
was not impaired by the failure of any 
medical witness to testify that it was in 
fact the cause”. The function of the 
jury, said the Court, was “to select 
from among conflicting inferences and 
conclusions that which it considers 
most reasonable. .. Courts are not free 
to reweigh the evidence and set aside 
the jury verdict merely because the 
jury could have drawn different infer- 
ences or conclusions or because judges 
feel that other results are more reason- 
able”. 

Mr. Justice WHITTAKER noted his 
concurrence “finding in the record di- 
rect medical testimony expressing the 
opinion that petitioner’s latent tuber- 
cular condition actually was activated 
by the trauma complained of”. 

Mr. Justice STEWART wrote a short 
concurring opinion which stated that, 
on the merits he agreed with the Court, 
while “Cases like this . . . do not belong 
in this Court”, since the sole issue was 
the sufficiency of the evidence. Mr. Jus- 
tice HARLAN concurred in this opinion. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion which expressed 
agreement with Mr. Justice STEWART 
that the case did not “belong in this 
Court”. He argued that the writ should 
have been dismissed as improvidently 
granted. 

The case was argued by Milton 
Kelner for petitioner and by Robert J. 
Beckham for respondent. 


Search and seizure... 
probable grounds 

Henry v. United States, 361 U. S. 
98, 4 L. ed. 2d 134, 80 S. Ct. 168, 
28 Law Week 4015. (No. 17, decided 
November 23, 1959.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the Seventh Circuit. Re- 
versed. 

This decision overturned a conviction 
of unlawful possession of goods stolen 
from interstate commerce. The Court 
held that there was no probable cause 
for the arrest leading to the search and 
seizure that produced the evidence on 
which the conviction rested. 

The case began with a theft from an 
interstate shipment of whisky at a 
terminal in Chicago. Two FBI agents 
investigating the matter were informed 
that one Pierotti might be involved. 
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The agents placed Pierotti under sur- 
veillance and observed him and the 
petitioner take cartons from a resi- 
dence, place them in an automobile 
and drive away. The agents were un- 
able to follow but saw a repetition of 
the scene shortly thereafter. They halted 
the suspects’ car, searched it and dis- 
covered that the cartons were labeled 
“Admiral” and bore an interstate mark- 
ing. The two suspects were taken to an 
office for questioning. Two hours later 
the agents learned that the cartons con- 
tained stolen radios and placed the 
suspects under formal arrest. 

At the trial, motions were made to 
suppress the evidence, but were over- 
ruled by the District Court. The judg- 
ment of conviction was affirmed by the 
Court of Appeals by a divided vote. 

Speaking for the Supreme Court, 
Mr. Justice Doucias reversed. The 
Court viewed the arrest as having taken 
place when the agents halted the sus- 
pects’ car—a fact conceded by the 
Government—and concluded that at 
that time the agents did not have 
enough information to justify them in 
thinking that a law had been violated. 
Probable cause for arrest exists, the 
Court recalled, if the facts and circum- 
stances known to the officer would war- 
rant a prudent man in believing that 
an offense had been committed. The 
evidence need not be enough to estab- 
lish guilt, but on the other hand good 
faith on the part of the officer is not 
enough, said the Court. 

Here, it went on, the two suspects 
were merely seen riding in a car, stop- 
ping in an alley, picking up packages— 
“these were all acts that were out- 
wardly innocent. Their movements in 
the car had no mark of fleeing men or 
men acting furtively. .. There was noth- 
ing to indicate that the cartons here in 
issue probably contained liquor. The 
fact that they contained other contra- 
band appeared only some hours after 
the arrest.” 

Mr. Justice BLACK noted that he con- 
curred in the result. 

Mr. Justice CLARK wrote a dissenting 
opinion in which the CuieFr Justice 
joined. The dissent took the position 
that the suspects’ answers during the 
interrogation after the car was halted, 
together with the sighting of the car- 
tons and the interstate labels, gave the 
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agents probable cause for the search 
and the arrest. 

The case was argued by Edward J. 
Calihan, Jr., for petitioner and by 
Kirby W. Patterson for respondent. 


Taxation... 
failure to file return 

Commissioner of Internal Revenue 
v. Acker, 361 U. S. 87, 4 L. ed. 2d 
127, 80 S. Ct. 144, 28 Law Week 
4009. (No. 13, decided November 16, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Sixth Circuit. Affirmed. 

This case presented the problem 
whether failure to file a declaration of 
estimated income tax as required by 
Section 58 of the 1939 Internal Reve- 
nue Code subjected the taxpayer to the 
additional tax prescribed by Section 
294(d)(1)(A) for failure to file the 
return, or whether he was also subject 
to the much greater additional tax pre- 
scribed by Section 294(d) (2) for filing 
a “substantial underestimate” of the 
tax. The Court ruled that he was sub- 
ject only to the smaller tax. 

The Tax Court had held the taxpayer 
liable for both additional taxes, in 
effect sustaining a Regulation which 


Conference on Judicial 
Administration 
(Continued from page 78) 

7. “Action Programs ‘To Achieve 
Reform” 

The discussion of each topic was led 
by a three-man team especially selected 
for particular competence on that phase 
of the conference’s work. 

To supplement and stimulate the 
discussion of the panels, short informa- 
tive statements on these topics made by 
nationally recognized leaders to as- 
semblies of the conference as a whole, 
were interspersed with the workshop 
sessions. These speakers included: 

Lord Goddard, Former Lord Chief 
Justice of England, “Selection of 
Juages in England”; 

Lawrence E. Walsh, Deputy Attorney 
General of the United States, “The 
Federal Judiciary—Progress and the 
Road Ahead”; 

Walter V. Schaefer, Justice of the 


provided that “In the event of the 
failure to file the required declaration, 
the amount of the estimated tax for the 
purposes of [Section 294(d)(2)] is 
zero.” The Court of Appeals affirmed 
imposition of the additional tax for 
failure to file the declaration, but re- 
versed as to the addition imposed for 
substantial underestimation of the tax, 
holding that Section 294(d)(2) does 
not authorize the regulation. 


The Supreme Court affirmed in an 
opinion written by Mr. Justice Wuit- 
TAKER. The Court said that it could 
find nothing in the language of Section 
294(d)(2) that authorized the treat- 
ment of a taxpayer’s failure to file a 
declaration of estimated tax as the 
equivalent of a declaration estimating 
his tax to be zero. The section “contains 
no words or language to that effect” 
said the Court, “and its implications 
look the other way. By twice mention- 
ing, and predicating its application 
upon, ‘the estimated tax’ the section 
seems necessarily to contemplate, and to 
apply only to, cases in which a declara- 
tion of ‘the estimated tax’ has been 
made and filed.” The act imposes a 
penalty, the Court noted, and “penal 
statutes are to be strictly construed”. 


Illinois Supreme Court, “Selection and 
Administration” ; 

A. T. Burch, Associate Editor, Chi- 
cago Daily News, “An Editor Looks at 
Judicial Selection” ; 

Samuel W. Witwer, Chairman, IIli- 
nois Committee for Constitutional Re- 
vision, Inc., “Action Programs to 
Achieve Judicial Reform”; 

Louis H. Burke, Presiding Judge, 
Superior Court of Los Angeles County, 
“Problems of Court Administration in 
a Metropolitan Court”; 

Forrest M. Hemker, Past President 
of The Missouri Bar, “Experience Un- 
der the Missouri Non-Partisan Court 
Plan”; 

Barnabas F. Sears, Past President of 
the Illinois State Bar Association, “Ju- 
dicial Selection—The Horse Before the 
Cart”; 

Frederick W. Invernizzi, Director, 
Administrative Office of the Courts of 
Maryland, “The Office and Work of 
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The Court was unmoved by the argu- 
ment that both the Senate Report and 
the Conference Report on the bill that 
became the provision in question con- 
tained the statement that was later em- 
bodied in the Regulation. “.. . the leg- 
islative history of the initial enactment 
is [not] so persuasive as to overcome 
the language ... which seems clearly to 
contemplate the filing of an estimate 
before there can be an underestimate” 
the Court declared. 

Mr. Justice FRANKFURTER filed a 
dissenting opinion in which Mr, Jus- 
tice CLARK and Mr. Justice HARLAN 
joined. The dissent argued that the 
legislative history clearly supported the 
position of the Commissioner, regard- 
less of the wording of the section. “Our 
problem is not what do ordinary Eng- 
lish words mean, but what did Con- 
gress mean them to mean” the dissent 
argued. “Here we have the most per- 
suasive kind of evidence that Congress 
did not mean the language in contro- 
versy, however plain it may be to the 
ordinary user of English, to have the 
ordinary meaning.” 

The case was argued by Ralph S. 
Spritzer for petitioner and by Fred N. 
Acker pro se. 


the Court Administrator”. 

During the conference there was a 
continuing accumulation and evalua- 
tion of the views expressed in panel 
discussion and, in a final assembly of 
the whole, the members of the con- 
ference considered and agreed upon a 
statement of consensus on each of the 
seven topics under discussion. A report 
of this consensus has been distributed 
to the conferees for comment and 
criticism and will be published, to- 
gether with the proceedings of the con- 
ference, in a volume which will focus 
national attention on the need for, and 
possibility of, improved methods of 
selecting judges and the modernization 
of court administration. It will provide 
a valuable blueprint for lawyers and 
laymen who are planning and executing 
the campaigns for judicial reform 
which have been undertaken, or are 
being seriously considered, in more 
than half of the states. 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Actions... 
husband’s consortium 

The Supreme Court of South Dakota 
has ruled that a wife may maintain an 
action for loss of consortium based on 
a negligent injury to her husband, but 
it has limited the damages to the time 
from the injury until the husband’s 
death, thus refusing the wife’s conten- 
tion that she had an action for loss of 
consortium based on her husband’s 
death which would not be subject to 
the $20,000 limitation on South Dakota 
wrongful-death recoveries. 

For more than fifty years South 
Dakota has recognized a wife’s action 
for loss of consortium arising from a 
malicious or wilful tort against the 
husband, but this is the first case in 
which the state has recognized the ac- 
tion when based only on a negligent 
tort. This distinction has made a differ- 
ence in other states where the question 
has been considered. The two judges 
who dissented in the instant case stated 
that the proposition has been considered 
and rejected in twenty-seven states and 
England, while adopted in three states. 
The majority of the Court conceded 
that it was bucking the weight of au- 
thority, but, it remarked, “we have 
preferred cogent reasoning to large 
numbers”. 

The Court’s reasoning and decision 
was an extension of the state’s doctrine 
that a wife may base an action for loss 
of consortium on a willful tort injury 
to her husband. It said it could see no 
“logical reason” for denying an action 
grounded on a negligent iort. This re- 
sult. it continued, was not an extension 
of common-law liability, but was com- 


—— 


Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 











mon-law liability itself. “The statutory 
change of the legal status of the wife 
has now brought her within the prin- 
ciples of the common law and thus it 
will afford to her,the same relief that 
it has theretofore afforded to the hus- 
band”, the Court remarked. The Court 
concluded that a wife possessed the 
action at common law, but was pre- 
cluded from asserting it because of the 
disability arising from her status as 
a wife. 

The defendant argued that the 
Court’s decision would permit double 
recoveries, since the husband if he 
lived, or his personal representative if 
he died, could also recover for the in- 
jury. The Court dismissed these claims 
as highly exaggerated. While the in- 
jury stems from the same act, the dam- 
ages are of two distinct classes, it de- 
clared: the husband’s action is for 
medical expenses, pain and suffering, 
and loss of earnings; while the wife’s 
loss-of-consortium damages are for the 
loss of “society, companionship, con- 
jugal affections and the assistance of 
the other”. It pointed out that the 
wife can recover only for those “so- 
called sentimental elements of consor- 
tium”, and not for the loss of financial 
support from her husband, which is a 
part of the husband’s claim. 

The two dissenters thought the fault 
of the Court’s decision lay in its as- 
sumption that in South Dakota a hus- 
band had a loss-of-consortium action 
based on a negligent injury to his wife, 
which assumption had led the Court to 
proclaim a like action for a wife. The 
dissenters said that South Dakota law 
limited the husband’s action to an in- 
tentional tort, and that neither spouse 
should have a consortium suit for a 
negligent injury to the other spouse. 

In turning down the wife’s attempt 
to maintain a suit for loss of consor- 
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tium resulting from the husband’s 
death, independently of the common 
law or the wrongful-death statute, the 
Court ruled that “where an action can 
be brought under the statute, it is an 
exclusive remedy”. All the justices were 
in agreement on this phase of the case. 


(Hoekstra v. Helgeland, Supreme Court 
of South Dakota, October 13, 1959, Biegel- 
meier, J., 98 N.W. 2d 669.) 


Admissions to Bar... 
refusal to answer 

The Supreme Courts of California 
and Illinois have rendered second 
decisions in two admission-to-the-Bar 
cases. In each instance the former de- 
nials of admission have been adhered 
to, but on different grounds. 

In California Raphael Konigsberg 
has failed to convince the Committee 
of Bar Examiners or the Supreme 
Court of California that he should be 
admitted to the Bar despite his refusal 
to answer questions concerning past or 
present membership in or affiliation 
with the Communist Party. This is the 
second turn-down of Konigsberg. He 
took the first one to the United States 
Supreme Court which remanded “for 
further proceedings not inconsistent 
with this opinion” (353 U. S. 252) 
after holding that there was no evi- 
dence to justify a finding that the ap- 
plicant failed to establish his good 
moral character or failed to show that 
he did not advocate forceful overthrow 
of the Government. The Court said 
California had drawn impermissible 
inferences reflecting on the applicant’s 
character and loyalty from his refusal 
to answer. 

On remand the California Supreme 
Court referred the case back to the 
State Bar Committee. It held a hear- 
ing, but no further evidence against 
Konigsberg was adduced. The Commit- 
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tee, however, warned Konigsberg that 
his refusal to answer material questions 
would constitute an independent ground 
for refusing to certify him for admis- 
sion, and it made clear to him that it 
considered questions concerning mem- 
bership in the Communist Party materi- 
al. The applicant continued his refusal, 
based on his First Amendment rights, 
and the Committee refused a certificate. 

Now the California Supreme Court, 
with two justices dissenting, again has 
upheld the Committee, but this time on 
the basis that the ground for denying 
certification is the applicant’s refusal 
to answer material questions. No in- 
ferences are drawn from the refusal, 
nor does the Committee or the Court 
make findings relating to character or 
loyalty. 

Whether a state may deny admission 
to its Bar only because of the refusal 
of an applicant to answer questions re- 
lating to his Communist-Party member- 
ship is a question left open by the first 
Konigsberg case. There the United 
States Supreme Court said: “Serious 
questions of elemental fairness would 
be raised if the Committee had ex- 
cluded Konigsberg simply because he 
failed to answer questions without first 
explicitly warning him that he could be 
barred for this reason alone’, and de- 
cided the case on the assumption that 
California had not based its denial on 
a refusal to answer. 

The California Supreme Court relied 
on a state statute and a post-Konigsberg 
decision of the United States Supreme 
Court to support its decision. The stat- 
ute prohibits the certification for ad- 
mission to the Bar of any person “who 
advocates the overthrow of the Govern- 
ment...by force, violence, or other 
unconstitutional means...” The Court 
declared that it was clear that the Com- 
mittee had a right to ask about an 
applicant’s connection with the Com- 
munist Party because both the Congress 
and the California Legislature have 
declared that it advocates such over- 
throw. “It follows”, the Court re- 
marked, “that inquiry as to member- 
ship in that Party is relevant and ma- 
terial in determining whether the pro- 
scribed advocacy exists.” 

The case used was Beilan v. Board 
of Public Education, 357 U. S. 399, in 
which the United States Supreme Court 


838 


affirmed the dismissal of a Pennsylvania 
school teacher for “incompetency” 
based on his refusal to answer a ques- 
tion of his superintendent as to his 
membership in a Communist political 
association. The California Court said 
it was unable to distinguish Beilan from 
its case. 

One dissenting judge protested that 
the majority was making too much of 
the statutory provision. He contended 
that there was no requirement that it 
be enforced by extracting declarations 
of non-advocacy of violent overthrow 
from bar applicants. 

The other dissenter stated that the 
Court had disregarded both the law of 
the case, as represented by the United 
States Supreme Court’s decision, and 
the Court’s remand order. The result, 
he said, was that Konigsberg was de- 
nied due process and equal protection. 
Both dissenters would have admitted 
the applicant to the Bar. 


(Konigsberg v. State Bar of California, 
Supreme Court of California, October 16, 
1959, per curiam, 344 P. 2d 777.) 


In the Illinois case George Anastaplo 
has been refused admission a second 
time. He passed the bar examination 
in 1950, but failed to receive a certifi- 
cate from the Illinois Supreme Court’s 
Character and Fitness Committee, and 
he was denied admission. He refused 
to answer questions about his Commu- 
nist Party membership, and further 
questioning by the Committee brought 
out that he believed in the abstract in 
the doctrine of the overthrow of gov- 
ernment by force and that he saw 
nothing contradictory between member- 
ship in the Communist Party and the 
taking of an attorney’s oath to support 
the constitutions. The Committee con- 
cluded that while the views stated by 
Anastaplo were not the basis of its 
refusal to grant him a certificate, the 
views increased the importance of his 
refusal to answer and made more 
necessary an answer to the questions so 
that the Committee could judge his 
ability to take the oath in good con- 
science. The Illinois Supreme Court up- 
held the Committee (3 Ill. 2d 471) and 
the United States Supreme Court de- 
nied an appeal (348 U. S. 946). 

A few years later the high court 
decided Konigsberg and Schware v. 
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Board of Bar Examiners, 353 U.S. 232, 
and Anastaplo took hope. He filed a 
supplementary petition and the Court 
directed its Committee to give Anastaplo 
another hearing. He continued his re- 
fusal to answer questions about pos- 
sible Communist or other subversive 
affiliations, and the Committee adhered 
to its view that he should not have a 
certificate. 

Now the Illinois Court has affirmed 
its Committee again, but the new pos- 
ture of the case, like Konigsberg, is that 
the denial is grounded on the appli- 
cant’s refusal to answer material and 
pertinent questions. There are no in- 
ferences drawn from the refusal; as a 
matter of fact, the Court pointed out 
that there was no information from 
any outside source reflecting on Anas- 
taplo’s character or loyalty and that 
his belief in the abstract right of revo- 
lution is not “inconsistent with [that] 
held by many patriotic Americans”. 

The Court declared that it was a 
proper function of the Committee to 
inquire into the applicant’s possible 
membership in the Communist Party 
because a Communist may be unable 
truthfully and in good conscience to 
take an attorney’s oath. By failing to 
answer those questions, the Court con- 
tinued, Anastaplo obstructed the proper 
functions of the Committee. “By virtue 
of his own recalcitrance”, it concluded, 
“he failed to demonstrate the good 
moral character and general fitness to 
practice law necessary for admission 
to the bar of this state.” 

To buttress its position, the Court 
pointed to several post-Konigsberg and 
post-Schware decisions of the United 
States Supreme Court. In addition to 
Beilan, used by the California Court, 
it cited Lerner v. Casey, 357 U. S. 468, 
upholding the discharge of a New York 
subway conductor on the ground that 
his refusal to answer the Communist- 
question supported a finding of doubt- 
ful trust and reliability; Barenblatt v. 
U. S., 360 U. S. 109, where a contempt 
conviction based on refusal to answer 
the same question was affirmed; and 
Uphaus v. Wyman, 360 U. S. 72, affirm- 
ing a state contempt conviction for re- 
fusal to produce a guest list for a sus- 
pect organization’s summer camp. 


(In re Anastaplo, Supreme Court of 
Illinois, November 19, 1959, per curiam.) 
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Constitutional Law... 
freedom of religion 

A New York court has ruled that a 
school board’s direction that a prayer 
be said daily at the commencement of 
school does not violate constitutional 
provisions, but it has directed the board 
to take positive steps to protect the 
rights of those who do not wish to 
participate in saying the prayer. 

The prayer used is the one recom- 
mended by the New York Board of 
Regents in 1951: 


Almighty God, we acknowledge our 
dependence upon Thee, and we beg 
Thy blessings upon us, our parents, 
our teachers and our Country. 


Several parents sued for an order in 
the nature of mandamus to compel the 
board to discontinue use of the prayer 
on the ground that its use violated 
rights guaranteed under the First 
Amendment to the Federal Constitu- 
tion, made applicable to the states by 
the Fourteenth Amendment, and also 
by the New York Constitution. 

The New York Supreme Court, Spe- 
cial Term, Nassau County, separated 
the “establishment” and “free exercise” 
clauses of the First Amendment in 
reaching its disposition of the case. 
In a lengthy opinion dripping with 
scholarship and footnotes it held that 
the “establishment” clause does not 
make use of the prayer unlawful, be- 
cause it is a permissible accommoda- 
tion of religion. but that the “free exer- 
cise” clause protects those who do not 
want to say it for any reason. The 
Court remanded the proceeding to the 
school board so that it could clarify 
the non-compulsory aspect of use of the 
prayer and take measures to protect 
non-participants. 


(Engel v. Vitale, New York Supreme 
Court, Special Term, Nassau County, 
Part I, August 24, 1959, Meyer, J., 191 
N.Y.S. 2d 453.) 


Copyrights... 
government employees 

Public speeches and writings of 
government employees relating to the 
employee’s work but not produced in 
an official capacity are not in the public 
domain and may be copyrighted by the 
individual. This is the decision of the 
United States District Court for the 


District of Columbia in a case involv- 
ing Navy Vice Admiral Hyman G. 
Rickover and a Washington publishing 
company which claimed the right to 
publish the Admiral’s speeches as if 
they were part of the public domain. 

The Court pointed out that the ma- 
terial involved in this suit fell between 
official publications, such as manuals, 
on which the author would not be en- 
titled to a copyright, and writings bear- 
ing no relation to the author’s public 
employment but produced while he was 
in public employ, as to which the pri- 
vate right to copyright is clear. The 
speeches in this case fell in an in- 
between area, the Court said, since 
some of them dealt with naval and 
nuclear power, a field in which the 
Admiral works for the Navy, and some 
of them related to education. 

Remarking that “no one sells or 
mortgages all the products of his brain 
to his employer by the mere fact of 
employment”, the Court weighed sev- 
eral factors and concluded that the 
Admiral had literary property in his 
speeches and that his right was not 
defeated by the fact that they were 
produced while he was a government 
employee and perhaps on government 
time. The Court stated that the Govern- 
ment ought to encourage intellectual 
development among its officers and em- 
ployees, as private industry does. 

The Court rejected a contention of 
the publishing company that a limited 
distribution of the speeches in mimeo- 
graphed form at the time of delivery 
amounted to publication. This argu- 
ment had been applied only to a part 
of the speeches; later the Admiral took 
to obtaining a copyright himself on his 
speeches at the time of delivery and 
placing the required notation on the 
copies distributed. 


(Public Affairs Associates, Inc. Vv. 
Rickover, United States District Court, 
District of Columbia, October 23, 1959, 
Holtzoff, J.) 


Corporations... 
short mergers 
The Delaware corporation “short 
merger” law has been interpreted by 
the Supreme Court of Delaware as to 
its application to minority stockhold- 
ers of the merged corporation and has 
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withstood a constitutional attack. 

The 1958 merger of Park & Tilford 
Distillers Corporation into Schenley 
Industries, Inc., was attacked by some 
Park & Tilford minority shareholders. 
Schenley owned 96 per cent of Park & 
Tilford and the merger was accom- 
plished under the Delaware “short 
merger” statute which permits a mer- 
ger to be effected by a resolution of the 
board of directors of any corporation 
owning 90 per cent or more of the 
stock of another. Prior to a 1957 
amendment the statute applied only 
when the merged subsidiary was wholly 
owned. With respect to minority share- 
holders of the subsidiary, the statute 
now provides that the parent’s resolu- 
tion “shall state the terms and condi- 
tions of the merger, including the se- 
curities, cash and other consideration 
to be issued, paid or delivered by the 
parent corporation” to the minority 
shareholders for their interests. The 
minority shareholders here received 
$43 a share in cash. 

The dissident Park & Tilford share- 
holders contended the “short merger” 
statute was procedural only, and that 
it could not change Delaware substan- 
tive law which, they contended, permits 
cash payments only for fractional 
shares. They argued that the statute 
did not authorize the parent corpora- 
tion to oust them from their invest- 
ment by means of the merger. 

The Court disagreed with this posi- 
tion. It held that the statute means 
just what it says: that “cash” could 
be issued to the minority interests. The 
statute intended and accomplished a 
change of substance and is not merely 
procedural, the Court said. 


The Court also rejected the constitu- 
tional arguments that no subsequently 
enacted statute could deprive the mi- 
nority shareholders of the right to 
receive stock for stock in a merger, 
because that right existed at the time 
they purchased their Park & Tilford. 
Both the Delaware corporation statute 
and the Park & Tilford charter re- 
served the state’s power to amend or 
alter the statute, the Court answered. 


(Coyne v. Park & Tilford Distillers 
Corporation, Supreme Court of Delaware, 
October 29, 1959, Southerland, J., 154 A. 
2d 893.) 
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Damages... 
what is proper? 

The Court of Appeals for the Second 
Circuit, dissatisfied with damage 
awards made by a district judge who 
tried a personal injury case without a 
jury, has made sweeping revisions in 
the amounts and has ordered remit- 
titurs or a new trial. The Court found 
authority to do this in the fact that it 
had previously remanded the case for 
findings as to damages and the trial 
judge had misconstrued its order. 

The original awards were $165,000 
to a wife and $47,000 to her husband. 
On the remand (261 F, 2d 187) “for 
findings as to damages and the entry 
or re-entry of such appropriate judg- 
ment as may be justified by the facts 
and the law”, the district judge arrived 
at the same total figures by a more cir- 
cuitous and elaborate route, at the 
same time denying the defendant’s re- 
quest to brief the question of damages. 

In the second order the district judge 
attributed specific figures to the wife’s 
various injuries and came up with 
$280,000 for personal injuries and 
$55,000 for “pain, suffering, mental 
anguish, humiliation and _ inconveni- 
ence”. These two categories totaled 
$335,000, which he reduced to 
$145,000, and added $20,000 for spe- 
cial damages and loss of earnings, 
making a final total for the wife of 
$165,000. This happened to be the 
same amount he had awarded her be- 
fore. 

As to the husband the trial judge 
added up personal injuries of $80,000, 
reduced them to $32,500, then added 
$12,500 for special damages and $2,000 
for property loss. This produced a final 
figure of $47,000—the same as the first 
award. 

Then the Second Circuit went to 
work. It reduced the wife’s personal 
injury award to $100,000 and her spe- 
cials to $12,025, for a total of $112,025. 
It scaled the husband’s injuries award 
to $30,000, his specials to $10,568, and 
left the property damage at $2,000. 
Thus the husband’s $47,000 became 
$42,568. As to both husband and wife, 
the Second Circuit eliminated the items 
for present worth of future earnings 
on the ground they were speculative. 
It also termed unreasonable the district 


judge’s use of 214 per cent as a dis- 
count figure in computing present 
value. The discount should not be less 
than 4 per cent, it said. 


(Alexander vy. Nash-Kelvinator Cor- 
poration, United States Court of Appeals, 
Second Circuit, November 2, 1959, 
Moore, J.) 


Federal Income Tax... 
key-man insurance 

The Government has failed in an 
attempt to tax as a corporate distribu- 
tion the proceeds of key-man life in- 
surance paid to a shareholder in the 
corporation which owned and paid the 
premiums on the policy. 

The life insurance was taken out in 
1938 by the president of the corpora- 
tion and later the policy was assigned 
to the corporation, which paid all pre- 
miums and had the right to name the 
beneficiaries. When the insured died, 
40 per cent of the proceeds went to the 
wife of the treasurer of the corpora- 
tion. She was also a shareholder. 

The Government contended that 
the proceeds constituted a taxable 
dividend under $115(a) of the 1939 
Internal Revenue Code ($316, 1954 
Code). It claimed 
should be viewed in effect as payment 


the transaction 


of the proceeds to the corporation, be- 
cause the policy was paid for with 
corporate funds, and its subsequent 
distribution of the funds to its share- 
holders. The Tax Court refused to sub- 
scribe to this theory, but it held the 
proceeds taxable on the ground that 
the policy was a wagering contract 
rather than a “life insurance contract” 
within §22(b)(1)(A) of the 1939 
Code ($101(a) (1), 1954 Code). 

The Court of Appeals for the Sixth 
Circuit reversed. It ruled that the 
policy was a valid life insurance con- 
tract in its inception and that its sub- 
sequent assignment to the corporation 
and the relinquishment of incidents of 
ownership by the insured did not ren- 
der it invalid as life insurance. The 
Court could not follow the Govern- 
ment’s reasoning on the taxable-divi- 
dend theory. “Since the corporation 
was not entitled to receive the proceeds 
of the insurance under the provisions 
of the insurance contract and did not 
in fact receive them”, the Court said, 
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“we are unable to consider the case as 
if it had. We cannot ignore the plain 
language of the insurance contract and 
the payment actually made by the in- 
surance company to the beneficiary 
thereunder.” 

Because the questions had not been 
presented to it, the Court said it had 
not considered “the right of the Gov- 
ernment to tax the premiums paid as a 
dividend to the beneficiaries or to fol- 
low the cash surrender value of the 
insurance into the hands of the bene- 
ficiaries”’. 


(Ducros v. Commissioner, United States 
Court of Appeals, Sixth Circuit, Novem- 
ber 25, 1959, Weick, J.) 


Habeas Corpus... 
exhaustion precluded 

An Indiana state prisoner will get 
a hearing in a federal district court on 
his habeas corpus petition unless his 
warden lifts a mail ban against him 
and permits him to mail a legal docu- 
ment to the clerk of an Indiana court. 
This seems to be the effect of a de- 
cision of the Court of Appeals for the 
Seventh Circuit on the appeal of a 
habeas corpus petition which was dis- 
missed by the District Court on the 
ground of failure of the petitioner to 
exhaust his state post-conviction reme- 
dies, particularly a writ of error coram 
nobis. 

In March of 1957 the prison warden, 
at the request of a state circuit judge, 
issued a written order forbidding the 
petitioner to correspond with either the 
judge or the clerk of that court. The 
petitioner claimed that this order made 
his state remedies unavailable and that 
therefore he could not exhaust them. 

With this the Seventh Circuit agreed. 
It declared the warden was “not justi- 
fied in refusing to permit petitioner to 
mail to the clerk of the proper state 
court any legal document addressed to 
the court, in pursuance of his remedies 
under Indiana law”. The Court re- 
manded with instructions to the District 
Court to act on the facts alleged in the 
petition but to postpone a final hearing 
pending the petitioner’s pursuance of 
a state remedy, if allowed to him. 


(Spires v. Dowd, United States Court 
of Appeals, Seventh Circuit, November 
12. 1959, Schnackenberg, J.) 
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Torts... 
attractive nuisance 

The Superior Court of New Jersey, 
Appellate Division, has affirmed the 
dismissal of an 11-year-old boy’s “at- 
tractive nuisance” suit. In New Jersey 
the doctrine is more properly called 
the “infant trespasser” rule and it is 
identical with the rule outlined in the 
Restatement of Torts under the heading 
“Artificial Conditions Highly Danger- 
ous to Trespassing Children”. 

The defendant was a housing de- 
veloper into one of whose unfinished 
houses the plaintiff and several others 
climbed by ladder through a window 
about twelve feet above the grade-line 
after finding the front door locked. 
Once inside, the boys found an electric 
saw. They turned it on and the plain- 
tiff, in attempting to operate it after 
having seen one of the other boys cut 
a board, cut off one of his fingers and 
injured another. After the plaintiff’s 
evidence the trial judge directed an in- 
voluntary dismissal. 


Affirming, the Court declared that 
the plaintiff had not proved the ele- 
ments made necessary by the Restate- 
ment. The essential conclusion of the 
Court was that the inside of the house 
was not a place where the defendant 
should have foreseen that children 
would play by gaining entry by a lad- 
der. “To hold otherwise”, the Court 
remarked, “would be to make ‘fore- 
sight’ synonymous with ‘omniscience.’ ” 
Since the owner could not have fore- 
seen that children would enter, the 
Court continued, he could not foresee 
that they would operate the power saw. 

The Court placed reliance on the 
plaintiff’s admission on cross-examina- 
tion that he had observed the saw cut 
a piece of wood and that he knew it 
was “dangerous”. It concluded that he 
had failed to show that he did not dis- 
cover or realize the risk. 

The Court also concluded that the 
case did not measure up to the Restate- 
ment condition that “the utility to the 
possessor of maintaining the condition 
is slight compared to the risk of young 
children involved therein”. It declared 
that “the utility of the device in serving 
the legitimate purposes of the defend- 
ant was far greater than the foresee- 
able risk of injury—if by any process 


of reasoning the risk here involved can 
be held to have been foreseeable”. 
One judge dissented, expressing the 
thought that the jury could have con- 
cluded that the defendant should have 
foreseen what happened, and that the 
trial judge should not have taken the 
case from the jury. He contended that 
there was both a specific evidentiary 
basis and a general basis in the case 
for foreseeability. He disagreed with 
the majority’s view that the plaintiff's 
testimony indicated that he fully re- 
alized the danger and risk of the saw. 


(Callahan v. Dearborn Developments, 
Inc., Superior Court of New Jersey, Ap- 
pellate Division, October 23, 1959, Foley, 
J., 154 A. 2d 865.) 


Trade and Commerce... 
price discriminations 

Disagreeing with the Seventh Circuit 
in Anheuser-Busch, Inc. v. Federal 
Trade Commission, 265 F. 2d 677 (45 
A.B.A.J. 621; June, 1959), the Court 
of Appeals for the Tenth Circuit has 
held that a geographical price discrimi- 
nation or differential may be the basis 
for a private antitrust suit laid under 
$2(a) of the Clayton Act, as amended 
by the Robinson-Patman Act, 15 U.S. 
C.A, §13(a). 

The Seventh Circuit had a case in 
which a national beer manufacturer 
cut its prices in one area while main- 
taining them in others. The Court there 
said there was no price discrimination 
within the ambit of the statute, be- 
cause there was no discrimination 
among local competitors in the price- 
cut market: they all enjoyed the same 
reductions. 

In the instant case a dominant con- 
crete block manufacturer based in El 
Paso, Texas, sold blocks in Las Cruces, 
New Mexico, a few cents under the 
price charged in El Paso. A Las Cruces 
block manufacturer sued under §2(a), 
claiming an unlawful price discrimina- 
tion. The judge instructed the jury that 
it could consider the price differential 
between El Paso and Las Cruces, and 
it returned a $10,000 award. 

The Tenth Circuit approved the jury 
instruction. It stated that there was 
nothing in the statute to indicate that 
its prohibitions were restricted to price 
discriminations between competing pur- 
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chasers in the same area. “Anti-trust 
legislation”, the Court said, “is con- 
cerned primarily with the health of the 
competitive process, not with the indi- 
vidual competitor ... [I]t is concerned 
with predatory price-cutting which has 
the effect of eliminating or crippling a 
competitor.” In rejecting the Seventh 
Circuit’s construction of §2(a), the 
Tenth Circuit said that “geographical 
price discriminations employed for 
predatory ends are cognizable under 
§2(a)...” 

It was contended that thus construed 
the statute would be unconstitutional 
as too vague and indefinite. But the 
Court didn’t think so; it remarked that 
§2(a) was no more generalized, vague 
or uncertain than other antitrust laws 
that have withstood constitutional tests. 


(Atlas Building Products Company v. 
Diamond Block & Gravel Company, 
United States Court of Appeals, Tenth 
Circuit, August 17, 1959, Murrah, J., 
269 F. 2d 950.) 


Wills... 
charitable bequests 

An equally divided Supreme Court 
of Michigan has refused to use the cy 
pres doctrine to apply a bequest made 
for a “playfield for white children” to 
a playground for all children regard- 
less of color. By dividing four to four, 
the Court affirmed a lower Court de- 
cision that the bequest was void. 


The testatrix, an elderly lady, left a 
residuary estate of about $25,000 to 
the City of Detroit “for a playfield for 
white children [to be] known as the 
‘Sagendorph Field’ ”. She also directed 
that the will “be carried out to the 
letter”. All parties, however, agreed 
that this could not be done because the 
Fourteenth Amendment to the Federal 
Constitution: prevents Detroit from 
operating a racially exclusive play- 
ground. But Detroit wanted the money 
anyhow; it assured the Court that it 
would be glad to take it, establish a 
playground called “Sagendorph Field”, 
but that the playground would have to 
be available to all children. The testa- 
trix’s heirs contended that the gift 
failed and that the residuary estate 
should be theirs. They brought a suit 
to construe the residuary clause as 
void. The city urged that the cy pres 
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doctrine could be applied. 

Half of the Court thought that the 
cy pres rules should not apply because 
the will was not indefinite. The cy pres 
doctrine, they said, cannot be used for 
the purpose of eliminating unambigu- 
ous words, The other half of the Court 
found support for applying the cy pres 
doctrine in Michigan statutes preclud- 
ing invalidation of charitable gifts “by 
reason of the indefiniteness or uncer- 
tainty of the object or . .. beneficiaries” 
and directing that charitable trusts be 
construed liberally “so that the inten- 
tions of the creator thereof shall be 
carried out whenever possible”. 

The Court gave only passing men- 
tion to the solution to a similar prob- 
lem arising from the Stephen Girard 
bequest to Philadelphia to operate a 
school for “poor white orphan boys”. 
There the Pennsylvania courts (Girard 
College Trusteeship, 391 Pa. 434, cert. 
den. 357 U. S. 570) simply changed 
the trustees from governmental to pri- 


vate, obviating the impact of the Four- 
teenth Amendment. 


(LaFond v. City of Detroit, Supreme 
Court of Michigan, October 12, 1959, 
Edwards, J., 98 N.W. 2d 530.) 


What’s Happened Since... 
sw On November 9, 1959, the Supreme 
Court of the United States: 

DENIED CERTIORARI in Appalachian 
Power Company v. American Institute 
of Certified Public Accountants, 268 
F. 2d 844 (45 A.B.A.J. 1077; October, 
1959), leaving in effect the decision of 
the Court of Appeals for the Second 
Circuit that in the absence of a show- 
ing of actual malice three utility com- 
panies had no right to enjoin the ac- 
countants’ association from issuing a 
letter stating its opinion that certain 
accounting practices were improper. 

DENIED CERTIORARI in Elizabeth Hos- 
pital v. Richardson, 269 F. 2d 167 (45 
A.B.A.J. 974; September, 1959), leav- 


ing in effect the decision of the Court 
of Appeals for the Eighth Circuit that 
neither the rendition of hospital serv- 
ices nor the practice of medicine con- 
stitutes “trade or commerce” within 
the meaning of the Sherman Act and 
that therefore an Arkansas-licensed 
physician has no treble-damage action 
under the Act based on his allegation 
that his exclusion from membership in 
a county Arkansas medical society in- 
terfered with referral of out-of-state 
patients to his Delaware-incorporated 
Arkansas hospital. 

# On November 23, 1959, the Supreme 
Court of the United States: 

DENIED CERTIORARI in Evans v. Wat- 
son, 269 F, 2d 775 (45 A.B.A.J. 973; 
September, 1959), leaving in effect the 
decision of the Court of Appeals for the 
District of Columbia Circuit that the 
Commissioner of Patents has authority 
to issue regulations prohibiting patent 
attorneys and agents from advertising 
for patent business. 
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The Planned Colloquy—What Now? 


In a recent issue of the JouRNAL,! 
this Department presented an article 
by William Moorhead, a member of 
Congress from Pennsylvania. Congress- 
man Moorhead discussed the use of the 
planned colloquy as an aid to statutory 
interpretation. He pointed out that in 
many instances the colloquy has been 
used to establish a meaning of a statute 
which was not spelled out in the legis- 
lation itself either because of the tech- 
nical difficulties involved or because 
opposition might be created if the 
meaning were made clear. 

The planned colloquy is, of course, 
only one method of building a record 
which may be useful in determining 
the meaning of a statute. Another, and 
one which is perhaps more frequently 
used, is the insertion of language in 
the committee report. This device is 
often employed in the case of compli- 
cated regulatory legislation and gen- 
erally for the same reasons as those 
underlying the use of the colloquy. 

Shortly before Congressman Moor- 
head’s article was published, but after 
it was in print, the Supreme Court of 
the United States announced an opinion 
which on its face at least casts grave 
doubt on the use of any type of extrin- 
sic evidence in statutory interpretation. 
The case, Commissioner of Internal 
Revenue v. Acker? was decided on 
November 19, 1959. The question in- 
volved was whether a taxpayer who 
had filed no declaration of estimated 
tax could be subjected to the penalty 
prescribed for one who has “substan- 
tially underestimated” his tax, in addi- 
tion to the penalty imposed for failure 
to file. A Treasury regulation provided 
that in the event of failure to file, the 
amount of the estimated tax for the 
purposes of the “substantially under- 
estimated” provision should be zero. 
Both the Senate Committee Report and 


the House Committee Report contained 
language substantiating the interpreta- 
tion embodied in the regulation. 

In an opinion by Mr. Justice Whit- 
taker the Court refused to adopt the 
view of the Treasury and expressly de- 
clined to give weight to the two com- 
mittee reports. It was said that the 
statutory provision constituted a pen- 
alty and, therefore, would be strictly 
construed. In this setting, the legisla- 
tive history was not regarded as being 
sufficient to overcome what was re- 
garded as the clear language of the 
statute. 

Mr. Justice Frankfurter, joined by 
Justices Clark and Harlan, dissented. 
It was their view that the extrinsic 
evidence referred to above should con- 
trol and that therefore the interpreta- 
tion of the Treasury should be sus- 
tained. Mr. Justice Frankfurter asserted 
that, while English courts would de- 
cide the case as the majority did, the 
courts of the United States should do 
otherwise on the basis of their long- 
continued reliance on extrinsic evi- 
dence in the interpretation of statutes. 
Although agreeing that the meaning 
was most unlikely on its face, the Jus- 
tice nevertheless argued that the com- 
mittee reports were “the most per- 
suasive kind of evidence, that Congress 
did not mean the language in contro- 
versy, however plain it may be to the 
ordinary user of English, to have the 
ordinary meaning.” He also stated that 
“The Court’s task is to construe not 
English but Congressional English. 
Our problem is not what do ordinary 
English words mean, but what did 
Congress mean them to mean.” 

The two opinions seem to represent 
the widest possible extremes regarding 
the permissible use of extrinsic evi- 
dence. One may be forgiven for hoping 
that neither one quite means what it 
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appears to say. Mr. Justice Whittaker 
does not explicitly state, nor does the 
Court hold, that such evidence is never 
to be considered. He seems to rely in 
this instance on a combination of the 
“strict construction” and “plain mean- 
ing” rules of interpretation. The result 
cannot be regarded as unreasonable 
even though it does involve a refusal 
to recognize what, at least in the case 
of ambiguous language, would be re- 
garded as clear evidence of legislative 
intention. 

Mr. Justice Frankfurter’s statement, 
if taken literally, would appear to come 
close to the classic expression of 
Humpty Dumpty—“When I use a word, 
it means what I choose it to mean.” One 
can scarcely believe that “Congres- 
sional English” as used in a statute 
could be so completely unintelligible 
that the ordinary citizen could not 
understand it at all except by reference 
to extrinsic sources. This would obvi- 
ously violate the constitutional require- 
ment of definiteness and certainty 
which the courts have derived from the 
due process clauses. 

On the other hand, the opinion does 
indicate that the Justice would permit 
the use of extrinsic evidence in situ- 
ations where the “plain meaning” rule, 
if taken seriously, would preclude it. 
This brings to the foreground a long- 
standing difference of opinion within 
the Court which has previously been 
discussed in these pages.* The refusal 
of the majority to consider extrinsic 
evidence is in accord with the views 
of the late Mr. Justice Jackson, who, 
as pointed out in the earlier discussion, 
finally reached the conclusion that such 
evidence is at best inconclusive and 
should never be relied on unless the 
statutory language is “inescapably am- 
biguous”. Even then, he would not 
have gone beyond the committee re- 
ports, so that use of the planned col- 
loquy would not have been permitted 
in his view. 

From the standpoint of the Bar, the 
situation in the federal courts is far 
from satisfactory since no consistent 
policy seems to have been developed by 
the judges. In spite of the result of the 





1. 45 A.B.A.J. 1314 (1959). 


2. 361 U. S. 87, 80 S. Ct. 144, 28 Law Week 
4009 (1959). 


3. 43 A.B.A.J. 266 (1957). 
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instant case it would seem that no law- 
yer would be safe in disregarding the 
legislative record no matter how unam- 
biguous the statutory language would 
seem to be. If this is true all of the 
record building devices which have 
been used in the past may still be em- 
ployed. The danger of such a course is 
that Congress and ultimately the people 
may be deceived as to the scope and 
meaning of legislation and that legisla- 
tive intention, at best a difficult matter 
to determine, may mean simply the de- 
sire of a few individuals representing 
special interests either private or gov- 
ernmental, 

It seems unlikely, however, that the 
courts will adhere consistently to the 


Activities of Sections 
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Tax Aspects of Real Estate Trans- 
actions”, giving an excellent analysis 
of problems in connection with thin 
corporations. Joseph Trachtman, of 
New York, New York, talked on 
“Dreamy Notions and Hard Facts in 
the Estate Planning Industry”, which 
brought home to the audience many 
important, but sometimes forgotten, 
considerations in estate planning. In 
the morning, Professor A. James 
Casner, of Harvard Law School, made 
a presentation on the problems in “In- 
come Taxation of Estates” and Merle 
H. Miller, of Indianapolis, Indiana, 
analyzed an estate tax problem and the 
results under three different marital 
deduction clauses. 

The highlight and climax to this 
program was a panel discussion in 
which the participants were Messrs. 
Morris, Trachtman and Casner, along 
with Mr. Troy Beatty, of Memphis, 
Tennessee. The panel was moderated 
by Daniel M. Schuyler, of Chicago, 
Illinois, Chairman of the Section. 


SECTION OF 

CORPORATION, BANKING 
AND BUSINESS LAW 

At the Southern Regional Meeting 
held in Memphis, November 12-14, the 
Section presented programs arranged 
by Chairman-Elect Willard P. Scott. 
The Committee on Current Develop- 
ments in Business Financing under the 
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English view, which is said to preclude 
the use of extrinsic evidence in statu- 
tory interpretation. As a matter of fact, 
the extent to which this is actually the 
doctrine of the English courts is open 
to question. Although it has frequently 
been said that such material is not to 
be used in interpreting a statute in the 
English courts, there are instances in 
which these sources have been con- 
sulted in helping the judges to under- 
stand the purpose of the act and the 
policy which it was designed to fur- 
ther.* Just how this process differs from 
interpretation is a matter which the 
present writer cannot explain. 

Granted that extrinsic evidence is 
here to stay, it is nevertheless true that 


Chairmanship of Robert C. Barker, of 
Chicago, presented a program entitled 
“Where a Small Business May Look 
for Financing”. The moderator was 
Ray Garrett, Jr., of Chicago, and the 
participants were John Hawkinson, of 
Des Moines, Vice President and Treas- 
urer of Central Life Assurance Com- 
pany; Homer Kripke, of New York, 
General Counsel of CIT Corporation; 
Erwin A. Stuebner, of Chicago, Part- 
ner of Kidder, Peabody & Co.; Edward 
D. Smith, President of First National 
Bank of Atlanta, and Philip McCal- 
lum, General Counsel of Small Busi- 
ness Administration. It is expected 
that this excellent and stimulating dis- 
cussion will appear in the January is- 
sue of The Business Lawyer. 

The Committee on Savings and Loan 
Associations under the Chairmanship 
of David A. Bridewell, of Chicago, 
conducted a forum on savings and 
loan association problems. The speak- 
ers were Boyd Ewing, of Nevada, 
Missouri; Louis Groebe, of Chicago; 
Milton I. Baldinger, Thomas H. Creigh- 
ton, Jr., T. Bert King, Kenneth G. 
Heisler and Bryce Curry, all of Wash- 
ington, D. C.; Thomas Hal Clarke, of 
Atlanta, Georgia; Charles M. Robson, 
of Joliet, Illinois; and Kenneth Neu, of 
Des Moines, Iowa. 

Lawyers who were unable to attend 
the Section programs at the Annual 
Meeting will be especially interested 
in the November issue of The Business 
Lawyer, the quarterly law review pub- 
lished by the Section for its members. 


American Bar Association Journal 


3 


sound judicial administration requires 
the development of a consistent policy 
regarding its use. As was said on the 
occasion previously referred to,° “... 
caution should be exercised, particu- 
larly with respect to consulting the 
legislative history in order to create 
and then resolve an ambiguity not 
apparent on the face of the statute. 
Further, courts should discourage de- 
liberate ambiguity on the part of legis- 
lative draftsmen who, after employing 
vague language in a bill, will build a 
record supporting a particular con- 
struction which may not be the most 
obvious one.” 





4. Nutting, The Relevance of Legislative In- 
tention Established by Extrinsic Evidence, 20 
B.U.L.R. 601, 603 (1940). 

5. Supra, note 3. 


Highlights of the programs reported 
include the address by Dr. Raymond 
J. Saulnier, Chairman of President 
Eisenhower’s Council of Economic Ad- 
visers, on “Achieving Price Stability 
as a Basis for Economic Growth in a 
Free Society” and panel discussions on 
the role of the corporation in public 
affairs, on developments in federal 
regulation of securities, on federal tax 
liens and on changes in our economy, 
institutions and human relationships 
likely to be brought about during the 
next decade by the scientific break- 
throughs now occurring. 

Other notable articles are “Some 
Comments on Robinson-Patman” by 
William W. Owens, “The Need for 
Uniform Laws of Arbitration” by 
Alfred B. Carb and “The Crowell- 
Collier Case” by Malcolm Fooshee and 
Edward McCabe. 

Of interest to savings and loan asso- 
ciation lawyers are the articles in this 
issue by William C. Prather on “Sav- 
ings Accounts in Savings and Loan 
Associations”, by Thomas H. Creigh- 
ton, Jr., on “1959 Legislation A ffect- 
ing Savings and Loan Associations”, 
and by Bryce Curry on “Basic Factors 
Affecting Federal Home Loan Bank 
Board Decisions”. 

The Business Lawyer is distributed 
free to all members of the Section, on 
a quarterly basis. Anyone desiring a 
place on one of the Committees of the 
Section will find his best endorsement 
in an article accepted and published in 
The Business Lawyer. 
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Gifts and Other Dispositions of Crops 


By Harvie Branscomb, Jr., Corpus Christi, Texas 


Difficulties in determining the proper 
incidence of taxable income where 
transfers of the property producing the 
income have occurred are familiar in 
the federal tax area. For farm income, 
however, and particularly income from 
crops, the problems, and in some cases 
the results, are unique. 

Attempting to treat agricultural and 
manufactured products alike, the In- 
ternal Revenue Service takes the posi- 
tion in Rev. Rul. 55-531, 55-2 C. B. 
520, that a gift of farm or other prod- 
ucts held for sale does not result in the 
realization of income on the part of 
the giver, thus transferring the inci- 
dence of the tax on eventual sale to 
the donee. Furthermore, the Service 
recognizes, in Rev. Rul. 55-138, 55-1 
C. B. 223, that if the gift is to charity 
the donor is entitled to a charitable 
deduction equivalent to the value of the 
gift, subject to the usual limitations 
applicable to charitable deductions. 

Unlike other taxpayers who produce 
or manufacture goods for sale, however, 
farmers are not required to maintain 
inventories. As a consequence, farmers 
on a cash basis may charge to expense 
the costs incurred in planting, cultivat- 
ing and harvesting crops, and in rais- 
ing livestock, as such costs are incurred. 
Therefore, it would seem to follow that 
by disposition of a crop prior to sale 
by gift or some other income-tax-free 
transfer, the profit on eventual sale can 
be passed on to the transferee without 
depriving the transferor of the privi- 
lege of deducting the costs of grow- 
ing it. 

Although this result follows in some 
situations, it is not clear that it will 
occur in others. Originally, in I. T. 
3932, 48-2 C. B. 7, the Bureau took the 


position that a gift of livestock was it- 
self a transfer resulting in the realiza- 
tion of gain. This position was based 
on the familiar authority of Helvering 
v. Horst, 311 U. S. 112, holding that 
anticipatory assignments of income will 
not preclude taxation of such income 
to the assignor. Consequently, the 
Bureau also held, in I. T. 3910, 48-1 
C. B. 15, that a gift of an unsold crop 
to charity gives rise to a charitable 
deduction, but since an equal amount 
of income is realized in the same trans- 
action, the one cancels the other. 

In this position, the Commissioner 
was overruled by the courts in several 
cases. However, only two of them, 
Ralph Romine, 25 T. C. 859 (acq.), 
and White v. Broderick, 104 F. Supp. 
213 (appeal dismissed on appellant’s 
motion, 198 F. 2d 751) dealt with a 
gift of a crop itself, as distinguished 
from a gift of land with a crop on it. 
In addition, one case, Campbell v. 
Prothro, 209 F. 2d 331, dealt with a 
gift of livestock held for sale, although 
several cases have involved gifts of an 
entire herd or flock, including breed- 
ing animals. In none of these cases, 
however, did the court find applicable 
the distinction made in the Horst case 
between gifts of income producing 
property and assignments of rights to 
income itself, notwithstanding the 
Supreme Court’s oft-quoted metaphor 
that “the fruit is not to be attributed 
to a different tree from that on which 
it grew”. 

Actually, the Horst case did not fully 
support I. T. 3910 and I. T. 3932. As 
the Tax Court pointed out in Estate of 
W. G. Farrier, 15 T. C. 277, the ir- 
come in Horst was taxed to the donor 
upon its receipt by the donee, while the 
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two ill-fated I. T.’s categorized the gift 
itself as the event constituting the 
realization of income. Apparently the 
Revenue Service has yet to assert in 
any reported case that income taxable 
to the donor is realized at the time of 
the eventual sale of the crop or live- 
stock itself. Neither in Rev. Rul. 55- 
138 nor in Rev. Rul. 55-531 is an 
opinion expressed as to taxability at 
the time of ultimate sale. 


Instead, the Commissioner has sought 
to question the deduction of costs of 
cultivation of crops and of raising live- 
stock where gifts have been made. The 
rule asserted in Rev. Rul. 55-531 is 
that a cash-basis farmer may not de- 
duct costs incurred in raising such 
crops during the year of gift or there- 
after. Apparently, however, returns for 
prior years will not be disturbed, and 
the farmer reporting on a calendar 
year may claim his deductions if he 
waits to make his gift until the follow- 
ing January. There is no apparent basis 
for such a distinction. 


In the case of charitable gifts, all 
costs of raising are, under Rev. Rul. 
55-138, to be disallowed, in order to 
prevent duplicate deductions, one for 
the costs of cultivation, and a second 
deduction for the value of the crop or 
livestock at the time of the gift. This 
is to be done, the ruling states, by dis- 
allowing costs incurred in the year of 
gift and thereafter and by decreasing 
the amount of the charitable deduction 
allowed by an amount equal to the 
deductions claimed in prior years with 
respect to the donated property. This 
treatment is predicated upon the gen- 
eral rule that the same item may not 
be deducted twice for federal income 
tax purposes, but is without authority 
directly in point. However, the Regu- 
lations, Section 1.170-1(c), apply the 
same rule to charitable gifts of prop- 
erty held for sale generally. 


There is, on the other hand, con- 
siderable authority which would tend 
to support the deductibility of such 
expenditures, assuming that they were 
incurred while the crop was being 
grown for sale, and that the intent to 
make the gift arose afterwards. The 
deductibility of business expenses de- 
pends upon the existence of a trade or 
business at the time the expenses are 
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incurred, and such deductions continue 
to be allowable so long as the taxpayer 
does not abandon his business objec- 
tives. Kittredge v. Commissioner, 88 F. 
2d 632; Lorraine Corporation (Dis. 
solved), 17 TCM 719. It is not neces- 
sary that a venture which is com- 
menced with a view toward making a 
profit be continued until such profits 
are realized in order to deduct ex- 
penses incurred during the existence of 
the venture, so long as the requisite 
business intent exists when the expenses 
are incurred. Tatt v. Commissioner, 
166 F. 2d 697; Rev. Rul. 57-418, 57-2 
C. B. 143. 


For example, in Cover v. O'Malley, 
54-1 U.S.T.C. 9418 (N. D. Neb.), affd. 
221 F. 2d 156, a farmer and rancher 
purchased wheat in December to feed 
cattle which he intended to buy the 
following January. He never bought 
the cattle, however, because of in- 
creases in price, and in the spring of 
1943 he sold the wheat for its purchase 
price. The taxpayer sought to deduct 
the cost of the wheat in 1942, and re- 
ported the entire proceeds of sale as 
income the following year. The District 
Court, in jury instructions later termed 
“adequate” by the Eighth Circuit Court 
of Appeals, held that if at the time the 
taxpayer purchased the wheat in De- 
cember, he intended to buy the cattle, 
the cost of the wheat was deductible as 
an ordinary and necessary business ex- 
pense. Judgment was granted to the 
taxpayer based on jury findings in his 
favor. Of course, if at the time of the 
expenditure, the crops are being grown 
or cattle raised for the purpose of 
making a gift, the expenditures would 
not have been incurred for business 
purposes. This situation would be sim- 
ilar to the treatment of crops raised for 
consumption by the farmer’s family. 
No income is generated upon the con- 
sumption of such produce, but the costs 
of growing it may not be deducted. 

The extent to which the cash basis 
concept is entrenched in this area is 
shown by the recent case of John Ernst, 
32 T. C. 181 (acq.) The Ernst case 
involved a poultry raiser who paid in 
December for feed to be delivered the 
following year, and for which he had 
no business need at the time of pur- 
chase. Furthermore, no specific feed 
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was purchased, the seller merely agree- 
ing to make deliveries periodically as 
called for during the ensuing year, 
crediting the taxpayer’s account on the 
basis of the seller’s published prices in 
effect at the time of delivery. The ex- 
penditure was nevertheless held to have 
been properly deducted in December. 
Conversely, the sale of wheat under an 
agreement in which payment of the 
purchase price is to be deferred until 
the following year will effectively defer 
the income from the crop for tax pur- 
poses, even though the seller could 
have made the same sale for cash at the 
time of delivery of his crop had he pre- 
ferred to do so. Rev. Rul. 58-162, 58-1 
C. B. 234. 


The decisions dealing with the cost 
basis of donated crops in the hands of 
the donee also provide collateral sup- 
port for the deduction of growing costs. 
Rev. Rul. 55-531 recognizes that if 
such expenses are to be disallowed 
when incurred, they should be added 
to the basis of the crops and used to 
reduce the donee’s gain upon subse- 
quent sale. However, in Romine, re- 
ferred to above, and in Catherine GC. 
Shatzer, 3 T. C. 914, donees from cash- 
basis taxpayers were required to use a 
zero basis because their donors had 
charged inventory costs to expense, 
thus creating the inference that the 
expensing of such items had been 
proper. 

There is one situation in which the 
problem has received statutory treat- 
ment. Under Section 1231(b) (4) of 
the Code, if land on which there is a 
growing crop is sold or involuntarily 
converted after having been held for 
more than six months, the crop will be 
classified as “property used in the trade 
or business” within Section 1231, and 
gain or loss on its disposition will be 
taxed at capital gains rates or as an 
ordinary loss, whichever is applicable. 
The correlative provision, Section 268, 
provides that no deduction shall be al- 
lowable in any year for expenses at- 
tributable to the production of such a 
crop, and under Section 1016(a) these 
expenses become an adjustment to 
basis for the purpose of determining 
the gain or loss to be realized. The 
purpose of these provisions, inserted 
originally by the 1951 amendments to 
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the 1939 Code, was to supersede a 
series of decisions requiring an alloca- 
tion of a part of the purchase price to 
the growing crops and taxation of that 
amount as ordinary income. In Watson 
v. Commissioner, 345 U. S. 544, de- 
cided after enactment of the amend- 
ments, but dealing with the prior law, 
the Supreme Court held that the 
amendments were not declaratory of 
the prior law but produced the opposite 
result from it. Thus the Court recog- 
nized, by inference at least, that con- 
gressional action had been necessary 
in that situation in order to disallow 
deductions for growing costs incurred 
at a time when it was expected that the 
crop would be sold in the ordinary 
course of business. 


Related problems arise in the event 
of transfer of a crop by will or in- 
testacy. It is now recognized in Rev. 
Rul. 58-436, 58-2 C. B. 366, and 
confirmed by Example (5), Regu- 
lation 1.691(a)-2, that income from 
the sale by a decedent’s estate of crops 
or livestock owned by the decedent 
prior to death does not constitute in- 
come in respect of a decedent. Further- 
more the new basis for property ac- 
quired from a decedent under Section 
1014 of the Code is applicable to crops, 
and by use of the optional valuation 
date authorized by Section 2032, tax- 
able gain or loss on crops and livestock 
sold within one year after death will be 
eliminated. As a result, substantial tax 
losses may occur upon the death of a 
farmer at a time when he owns sub- 
stantial growing or harvested but un- 
sold crops, due to the deduction of ex- 
penditures incurred prior to death in 
raising such produce, 

Furthermore, although the feeding 
to livestock of produce grown by the 
taxpayer is a non-taxable transaction 
for income tax purposes (Rev. Rul. 
56-496, 56-2 C. B. 17), under Rev. Rul. 
58-436 where feed on hand at the date 
of death of a cash-basis farmer is fed 
to cattle or livestock, the estate is en- 
titled to an estate tax deduction on the 
grounds that feeding cattle under such 
circumstances is an administration ex- 
pense under Section 2053(a)(2) of 
the Code. In a community property 
state, these benefits extend not only to 
the decedent’s interest in such crops, 
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but also to that of his surviving spouse. 
Rev. Rul. 58-393, 58-2 C. B. 174. 

The tax-saving possibilities in such 
situations are demonstrated in Perry v. 
U. S., 58-2 US.T.C. §9587 (N. D. 
Miss.) In this case the final income 
tax return for a decedent and his sur- 
viving spouse included as income the 
value of growing crops on the date of 
death. Thereafter the taxpayer’s repre- 
sentative filed a claim for refund to 
recover the tax on the value of the 
growing crops, and was sustained. At 
the same time, the Government count- 
ered by asking that it be allowed to 
setoff and recoup against the over- 
payment of tax by the decedent, a cor- 
responding underpayment of tax al- 
leged to arise in the first return of the 
decedent’s estate. The theory of the 
latter claim was that if the deductions 
were allowable in the decedent’s final 
return, the estate should be required 
to determine its profit on subsequent 
sales by assuming a zero basis for the 
crop. The court held that the claim for 
equitable recoupment was without mer- 
it, thus allowing the deductions without 
disallowing the increase in basis. 

There are apparently no published 
decisions, administrative or otherwise, 
dealing with the tax consequences of 
exchanging a crop for stock in a con- 


trolled corporation under Section 351 
of the Code. It is understood that such 
transactions have been approved by 
the Revenue Service in the field as tax- 
free exchanges, without disallowing de- 
ductions for prior growing costs. How- 
ever, the Service has ruled, in Rev. Rul. 
57-490, 57-2 C. B. 231, that although 
the distribution of agricultural prod- 
ucts by a corporation as a dividend in 
kind does not result in income to the 
corporation (assuming LIFO inventory 
methods are not involved), the cor- 
poration may not deduct costs for the 
current year or a prior year in connec- 
tion with growing the crops. It might 
therefore take the position that deduc- 
tions would be lost in the case of a tax- 
free transfer of a crop to a corporation 
for stock, 

In conclusion, it should be recog- 
nized that the tax treatment of gifts 
and other transfers of agricultural 
products is part of a larger problem. 
Although the excess of value over basis 
is notable in the agricultural area, be- 
cause costs of growing are ordinarily 
charged to expense, in other areas also 
there may be a substantial appreciation 
of value over basis. Furthermore, there 
are various other situations in which 
expenditures resulting in such appreci- 
ation are commonly charged to ex- 


International Conference on 
Criminal Law Administration 

On February 19 and 20, Northwestern University School of Law will conduct 
an International Conference on Criminal Law Administration. The objectives 
of the Conference are as follows: 

A. To analyze and discuss the laws and rules currently prevailing in the 
United States with respect to: 


1. Police Practices and Policies Regarding “On the Street” 


Tax Notes 


pense, as in the case of so-called in- 
tangible drilling costs deducted in 
connection with the development of 
oil and gas properties. 

The approach of the Commissioner 
has the virtue of being a practical one 
to administer and one which probably 
produces a just result in a great ma- 
jority of cases. Under Section 471 of 
the Code, when in the Commissioner’s 
opinion the use of inventories is neces- 
sary in order to reflect income clearly, 
he has the authority to require that 
they be employed. In D. E. Alexander, 
22 T. C. 234 (acq.), it was held that 
the Commissioner also has the author- 
ity to issue regulations requiring cash- 
basis farmers to capitalize certain costs 
incurred in connection with products 
held for sale (in that case, the cost of 
cattle purchased for resale) , permitting 
such costs to be deducted only at the 
time of subsequent sale. The court 
further held that such regulations were 
not inconsistent with the privilege of 
using the cash method. Although the 
problems noted here are, for the most 
part, not covered by regulations at this 
time, the possibility exists that by 
amending the regulations the Commis- 
sioner might deny the cash method to 
farmers who seek to use it for tax 
avoidance purposes, 


Detention, 


Questioning, and “Frisking” of Suspected Persons; and Police Arrest 
Privileges in General 
2. Police Interrogation Privileges and Limitations 
3. The Exclusionary Rule Regarding Illegally Seized Evidence 
4. The Concept of the Privilege Against Self-Incrimination 
B. To evaluate such laws and rules in the light of the practices and procedures 
followed in other countries. 
Northwestern will bring to this Conference foreign participants from Canada, 
England, France, Germany, Israel, Japan and Norway. Twelve experts in the 
field of criminal law and criminal law administration from various parts of 
the United States will be the American participants. 
The legal profession and interested members of the general public are invited. 
There is no registration fee. 
The Conference is under the direction of Professors Fred E. Inbau and Claude 
R. Sowle of the Northwestern University Law School faculty. 
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The sixtieth anniversary of the found- 
ing of the New Jersey State Bar Asso- 
ciation was celebrated with a record- 
breaking three-day midyear meeting 
held at the Hotel Dennis, Atlantic City, 
November 19-21. The total registra- 
tion, including guests, was approxi- 
mately 800. 


The Special Institute on “Evaluation 
of a Case and Settlement Negotiations” 
and “The Preparation and Trial of a 
Civil Action”, which was conducted by 
John R. McConnell and Wilfred R. 
Lorry, of the American Law Institute, 
under the sponsorship of the American 
Bar Association’s Special Committee 
on Continuing Legal Education, was 
attended by over 200 lawyers who were 
enthusiastic in their reception of the 
two-session meeting. The Association 
has received numerous requests to have 
the Institute put “on tour” in various 
parts of the state. 


The Committee on Municipal and 
School Law developed a panel discus- 
sion on “Uniform Assessment of Real 
Property”. As a result of the extensive 
debate and discussion on this impor- 
tant matter, the committee panel was 
held for a late evening session that 
night. 


The Section on Real Property, Pro- 
bate and Trust Law held a luncheon 
followed by an afternoon forum which 
covered two important subjects. The 
first, on real estate, delved at length 
into the topic “Restraints on Aliena- 
tion” and “Implied Notice from Reci- 
tals in Instruments”. The second, the 
probate and trust law panel, discussed 
the topic of “Planning a Small Estate”. 


The New Jersey Supreme Court held 
a series of seven meetings of its Judi- 
cial Conference Committees as part of 
the meeting. The Judicial Conference 
Committees on Sentencing, Rules, and 
District Courts, presided over by jus- 
tices and judges, were held on Friday 
afternoon. These were followed by ad- 
ditional meetings of the Committees on 
Labor Relations; Patent, Trademark, 


Copyright Law and Unfair Competi- 
tion; Family Law; and the Junior 
Section. 

Friday evening saw two important 
dinners—the Past-Presidents’ Dinner 
at which all of the Justices were pres- 
ent, and the Annual Dinner sponsored 
by the Junior Section, which brought 
together all of the attendant lawyers. 
Whitney North Seymour, President- 
Elect of the American Bar Association, 
made an address at the dinner. He was 
introduced by the New Jersey State 
Bar’s President-Elect, Theodore J. La- 
brecque. 

Saturday found three more meetings 
of the Supreme Court’s Judicial Con- 
ference Committees on Juvenile and 
Domestic Relations, Municipal Courts, 
and Eminent Domain, all well attended. 
Then later that morning, an overflow 
audience attended Chief Justice Wein- 
traub’s meeting on Pretrial and Calen- 
dar Control. The meeting was in the 
form of a panel discussion moderated 
by Judge Charles W. Broadhurst. The 
guest panelist was Dr. Hans Zeisel, Co- 
director of the University of Chicago’s 
Jury Project and one of the authors of 
Delay in the Courts, who was ably as- 
sisted by Theodore D. Parsons and 
John A. Pindar of the New Jersey Bar. 

At the third business session on Sat- 
urday, the Association heard reports 
of committees. Of special interest was 
the report of Richard L. Amster, Chair- 
man of the Association’s Committee on 
Conflict of Interests, who presented to 
the Association the results of the state- 
wide questionnaire submitted prior to 
the November elections to all candi- 
dates for the Assembly and the Senate. 

Unfortunately, inclement weather in 
the afternoon prohibited the comple- 
tion of a golf tournament. However, it 
did not dampen the spirits of the record- 
breaking registration, most of whom 
remained with their ladies for the 
President’s Reception and the Sixtieth 
Anniversary Celebration Banquet on 
Saturday evening. 
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Burnham Enersen, of San Francisco, 
became the thirty-third President of 
the State Bar of California, succeeding 
Graham L. Sterling, of Los Angeles, at 
the close of the Annual Meeting of the 
State Bar in San Francisco on Septem- 
ber 21-25. Elected with him were Vice 
Presidents James B. Boyle, of Pasadena, 
who is also Treasurer of the State Bar; 
Edward W. Schramm, of Santa Bar- 
bara; John B. Lonergan, of San Ber- 


Burnham 
Enersen 


Moulin Studios 


nardino; and Gordon L. Files, of Los 
Angeles. 


In his report on activities during the 
past year, President Sterling said that 
the two headquarters buildings for the 
State Bar, now under construction— 
one in San Francisco and the other in 
Los Angeles—are scheduled for com- 
pletion this spring. 


Mr. Sterling announced the institu- 
tion of a retirement plan for the forty- 
two regular full-time employees of the 
State Bar. The plan is a part of the 
State Employees Retirement System and 
is administered by the State Retire- 
ment Fund. Its highlights are: (1) 
100 per cent funding of past service 
benefits at a cost of approximately 2 
per cent of payroll for a twenty-year 
period; (2) a contribution by the State 
Bar of 214 per cent of payroll to cover 
future service benefits; and (3) a con- 
tribution by employees of 214 per cent 
of their salaries. The annual cost to the 
State Bar is estimated at approximately 
$10,000 until past service benefits are 
funded and $5,600 per year thereafter, 
varying with such factors as changes in 
payroll and terminations of employ- 
ment. 

Mr. Sterling in commenting on the 
establishment of this plan said: “To 
my mind, in these days when inflation 
and high taxes make it virtually impos- 
sible for the average person to save for 
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his old age, the establishment of this 

retirement plan is the most important 

step the State Bar has taken to attract 

and retain competent staff employees, 

without whom it cannot function. 
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The American Heritage Foundation 
has announced that the 1959 Award 
for Outstanding Citizenship has been 
given to the Philadelphia Bar Associa- 
tion for its “leadership in dramatizing 
the importance of American citizen- 
ship through more effective and mean- 
ingful naturalization ceremonies’. Pres- 
ident John C. Cornelius of the Founda- 
tion has expressed the hope that simi- 
lar programs will be adopted by other 
bar associations throughout the nation. 

The program is under the guidance 
of the Subcommittee on Naturalization 
Ceremonies of the Committee on Amer- 
ican Citizenship and consists of a brief 
address of welcome by a prominent 
citizen, who may himself be a natu- 
ralized citizen, and a reception where 
light refreshments are served and care 
is taken to maintain a pleasant, infor- 
mal atmosphere. This plan was initiated 
by Isidor Ostroff, chairman of the Sub- 
committee for many years, who has 
been succeeded by Carl Melone. 

Lewis Weinstock, Chairman of the 
American Citizenship Committee, 
stated: “Before the program was insti- 
tuted, there was a notable lack of uni- 
formity in naturalization ceremonies. 
One time there might be an elaborate 
ceremony: the next time nothing at all, 
with the result that people who had 
been looking forward to their naturali- 
zation as the big moment in their lives 
often felt completely let down. We tried 
to overcome this by working with the 
Court toward establishment of uniform 
naturalization procedures and by de- 
veloping a simple but effective cere- 
mony demonstrating that we take na- 
turalization just as seriously as our 
new citizens do.” 
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Judging from the activity of this 
small bar association, thirteen is not 
an unlucky number. The Grenada 
County Bar Association, Grenada, Mis- 
sissippi, organized on June 13, 1957, 
and with thirteen members, has held a 
meeting on the first Thursday of each 
month without exception since that 
date. It gave six radio broadcasts on 








Bar Activities 


A top social event of the Texas legal profession was the Jefferson County 
Bar Association’s annual dinner party which attracted more than 600 South- 
east Texas lawyers, state leaders of the Bench and Bar, and their wives at 
the Beaumont Country Club. Some of the honor guests are shown with 
Jefferson County Bar President Ernest J. Browne (white jacket). They are, 
standing, from left, United States District Judge Joe J. Fisher, Eastern 
District of Texas; Supreme Court Justice James R. Norvell; Mr. Browne; 
and Supreme Court Justice Joe Greenhill. Seated, from left, are Presiding 
Judge W. A. Morrison of the Texas Court of Criminal Appeals; and Justices 
Clyde E. Smith and Meade F. Griffin of the Supreme Court of Texas. 





legal subjects under the title “You and 
the Law” during 1957, which were 
done by the thirteen members of the 
association. 

Early in 1958, the members adopted 
a minimum fee schedule which is still 
in effect and has been amended from 
time to time. During the same year, 
the Association adopted a_ resolution 
dealing with unauthorized practice of 
the law and sent copies of the resolu- 
tion to county officials. On July 1, 
1958, the Association held the first 
joint meeting with the doctors in the 
county. The Grenada Courty Medical 
Association and the County Bar Asso- 
ciation met and saw the American Bar 
film, ““The Medical Witness’. 

In 1959, the Association asked the 
County Board of Supervisors to inves- 
tigate the need for a new courthouse 
and jail. The local grand jury had con- 
demned both for the past five years. 
The result of that request was that the 
Board had an architect make an in- 
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spection of the courthouse and jail to 
determine whether or not a new one 
was needed. 

In November, 1959, the Association 
held its second meeting with members 
of the medical profession and the den- 
tists. Following a dinner, with the 
Grenada County Bar Association as 
hosts, the film, “The Doctor Defend- 
ant” obtained from the American Bar 
Association, was shown. 

The roster of this bar association 
follows: William H. Fedric, President; 
Mitchell M. Lundy, Vice President; 
Jim McRae Criss, Secretary-Treasurer; 
Thomas A. Bell, A. M. Carothers, 
Bradford J. Dye, Bradford J. Dye, Jr., 
Jay Gore, Jr., John T. Keeton, Mar- 
shall Perry, Leon E. Provine, William 
O. Semmes, and William F. Winter, 
State Tax Collector. 

An election for new officers was held 
in December. Perhaps we can report 
on the election, the courthouse and the 
jail in a later issue. 
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Kenneth J. Burns, Jr., Chicago, Illinois, Secretary, Junior Bar Conference; 
Elizebeth Elward, Washington, D.C., Editor; 
Charlotte P. Murphy, Washington, D.C., Associate Editor 








New Administrative Assistant 
Lowell R. Beck, of Peoria, Illinois, 
is the new Administrative Assistant to 
the Junior Bar Conference, succeeding 
to the duties most effectively handled 
for the past two years by Charles O. 
Brizius, who has entered private prac- 
tice in Chicago. Lowell is a graduate 
of Bradley University and of North- 
western University School of Law. He 
assumes his new office after a tour of 
duty in the military. His previous per- 
formance and experience in a variety 
of activities, in addition to college and 
law school, qualify him well to con- 
tinue the outstanding service which the 
Conference has received from the staff 
at the Bar Center. Miss Merilyn J. 
Brendel continues her efficient per- 
formance as the staff secretary to the 
Conference. Mr. Brizius will continue 
to devote his talents to the Conference 
as Editor of The Young Lawyer, which 
is the official publication periodically 
circulated to all members of the Con- 
ference. We wish both Charlie and 
Lowell well in their new endeavors. 


Memphis Regional Meeting 
Junior Bar Conference activities at 
the Association’s Southern Regional 
Meeting at Memphis, Tennessee, on 
November 12-14, 1959, were well at- 
tended. The program included presen- 
tations on the use of visual aid in the 
courtroom by Linton Godown, hand- 
writing expert of Memphis and Chi- 
cago, on the work of the FBI by Frank 
C. Holloman, Special Agent in charge 
of the Memphis office, and on personal 
injury trial tactics by Sam Gainsburgh 
and Peter H. Beer, both of New Or. 
leans. The three Junior Bar Conference 
national officers attended as well as 
many Conference members from the 
Southern states included in the region. 
Richard H. Allen, Conference Execu- 


tive Council representative from the 


Sixth District, worked hard to make 
the program the success that it was, as 
did John J. Thomason, of Memphis, 
Chairman of the Junior Bar Committee 
of the Memphis and Shelby County 
Bar Association. The success of this 
meeting further illustrates the benefits 
to be gained by all Conference mem- 
bers from attending and participating 
in regional meetings. The next regional 
meeting is scheduled for Portland, 
Oregon, in May, 1960. 


Awards and Affiliations 


On November 20, 1959, Chairman 
Gibson Gayle represented the Confer- 
ence in Milwaukee at the annual Fall 
Smoker of the Milwaukee Junior Bar 
Association. At this occasion he pre- 
sented a plaque for honorable mention 
to the Milwaukee group for being run- 
ner-up in the Conference’s Award of 
Achievement in the category of junior 
Bars in cities of over five hundred thou- 
sand. The competition is conducted 
each year by the Conference among 
state and local junior bar groups. The 
results were announced during the 1959 
Annual Meeting at Miami Beach. Mr. 
Gayle also met with Wisconsin lawyers 
interested in establishing a junior bar 
section of the Wisconsin State Bar 
Association. Among those who dis- 
cussed this matter were Gordon H. 
Smith, Jr., President of the Milwaukee 


. Junior Bar; Reuben W. Peterson, Jr., 


and Gerald J. Kahn, both past Presi- 
dents of the Milwaukee Junior Bar; 
Frank A. Ross, Jr., of Madison; David 
H. Bennett, of Portage; William A. 
Chatterton, of Madison; and Richard 
A. Van Deuren, Donald S. Buzard, 
John S. Sammond, Laurence C. Ham- 
mond, Jr., and William L. Randall, all 
of Milwaukee. in view of the interest 
displayed in the organization of such a 
section or committee, the Conference is 
hopeful that such an organization will 
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be established as a part of the state bar 
association. 

Particularly noteworthy among the 
many programs of the Milwaukee 
Junior Bar is its “Foundation of Free- 
dom” training program for teachers in 
the Milwaukee public school system on 
the subject of the Bill of Rights. This 
program, as well as many of the other 
projects of state and local younger 
lawyer groups, is described in this 
year’s Report to Locals, recently dis- 
tributed to all junior bar organizations. 

The state junior bar sections in 
Nebraska and New Jersey have an- 
nounced their intention to affiliate with 
the Conference. This year’s chairman 
in Nebraska is Robert E. Johnson, Jr., 
of Lincoln, while Lawrence N. Stein, 
of Trenton, heads the New Jersey 
group. The Montana Junior Bar Sec- 
tion, under the chairmanship of Gareld 
F. Krieg, has also expressed interest in 
affiliation. 

Since the Annual Meeting in Miami 
Beach, Chairman Gayle has _repre- 
sented the Conference at The Canadian 
Bar Association’s Annual Meeting in 
Vancouver, the annual meeting of the 
State Bar of California in San Fran- 
cisco, the annual meeting of the State 
Bar Association of Connecticut in 
Hartford, the meeting of Association 
Section Chairmen with the Board of 
Governors in Chicago, the Memphis 
Regional Meeting, the annual dinner 
of the Detroit Junior Bar, and the an- 
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nual Fall Smoker in Milwaukee, de- 
scribed above. Awards of Achievement 
were presented by Chairman Gayle to 
junior bar local organizations in Wash- 
ington, D. C., Detroit and Milwaukee, 
and to the state units in Connecticut, 
Michigan and California. 


Midyear Meeting 

Conference plans for the Midyear 
Meeting of the American Bar Associ- 
ation in Chicago on February 18-23, 
1960, are substantially completed. Ad- 
hering to the purpose of the Midyear 
Meeting as essentially a business meet- 
ing, the Executive Council will meet 
on February 20 and 21 to consider and 
take action on committee reports and 
recommendations as well as the formu- 
lation of the Conference program for 
the last half of the current fiscal year, 
which ends with the Annual Meeting in 
Washington, D. C. In addition, Ross 
L. Malone, of Roswell, New Mexico, 
past President of the Association, will 
speak to the Conference at a luncheon 
on February 20, emphasizing the or- 
ganization, workings and _ practical 
aspects of the Association. There will 
be a reception on February 20 for all 
Association Section Chairmen or their 
representatives, as well as all Confer- 


ence members in attendance at the 


meeting. This reception is a further 
step in the Conference’s program to 
increase co-operation between it and 
the other seventeen American Bar As- 
sociation Sections, particularly aiming 
at increasing the participation of 
younger lawyers in the work of those 
Sections. Egbert L. Haywood, of Dur- 
ham, North Carolina, the liaison mem- 
ber of the Board of Governors for the 
Junior Bar Conference, and Kirk M. 
McAlpin, of Savannah, Georgia, the 
Conference’s Delegate to the House of 
Delegates, will explain the Association 
matters that will be considered by the 


House of Delegates. All Conference 
members are invited to attend. 


National Conference on 
Court Administration 
and Judicial Selection 


Conference Secretary Kenneth J. 
Burns, Jr., of Chicago; as the J.B.C. 
representative, attended the recent Na- 
tional Conference on Court Adminis- 
tration and Judicial Selection held in 
Chicago on November 22-24. The re- 
port of the Court Administration Con- 
ference and its recommendations will 
be carefully considered at the Midyear 
Meeting, at which time appropriate ac- 
tion will be taken to implement the 
report. The interest of the Junior Bar 
Conference in court congestion and re- 
form was heightened by the action of 
the Conference Assembly at the 1959 
annual meeting urging remedial action 
by state and local younger lawyer or- 
ganizations throughout the country. 


World Peace Through Law 


The Junior Bar Section of The Bar 
Association of the District of Colum- 
bia is the first junior bar organization 
to follow the lead of the Junior Bar 
Conference in the establishment of a 
Committee on World Peace Through 
Law. It is the opinion of the Washing- 
ton group, announced by Walter F. 
Sheble, this year’s chairman of the 
Section, that the crucial challenge of 
our time, particularly for lawyers, is 
the extension of the rule of law among 
nations, and that only in a world sen- 
sibly controlled by international law 
can mankind reasonably hope to enjoy 
the fruits of scientific achievement 
without destroying itself. It is believed 
that concrete and practical measures 
can be taken, particularly by young 
lawyers, to hasten the day when the 
rule of law will be applied among 
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nations as it is now applied within 
nations. Under the chairmanship of 
Milo G. Coerper, the new committee 
will maintain liaison and coordination 
with the American Bar Association, the 
World Peace Through Law Committee 
of the Junior Bar Conference, and with 
similar committees that may be formed 
by junior bar sections throughout the 
country. Sidney A. Cohen and Daniel 
H. Margolis are the vice chairmen of 
the committee. 


Government Lawyers 
Survey Their Ranks 

The Conference’s Committee on the 
Status of the Young Lawyer in Govern- 
ment is putting the finishing touches on 
a questionnaire aimed at ascertaining 
significant information about lawyers 
employed by the Government, their 
problems, the type of work they do, 
and how they rate themselves and their 
fellow government lawyers. Edwin S. 
Rockefeller of the Federal Trade Com- 
mission is the chairman of the commit- 
tee, and the questionnaire is under the 
direct supervision of Robert Becker of 
the Department of Health, Education 
and Welfare. 

The Committee is considering plans 
to distribute the questionnaire to every 
young lawyer in government service. 
Inquiries range from age and grade of 
service to an evaluation of the legal 
work done by the agency, opportunity 
to utilize legal training and talents, and 
the proportion of time spent in legal 
as opposed to administrative and other 
duties. Some of the questions are aimed 
at uncovering possible unsatisfactory 
conditions in government legal service 
in the hope that such conditions, if any, 
may be rectified. The questionnaire 
should be helpful in revealing the ad- 
vantages and disadvantages of govern- 
ment service for young lawyers. 
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The New Federal Labor Statute 


The New Federal 
Labor Statute 


(Continued from page 34) 


4. Regulation of Labor 
Activities and Collective 
Bargaining 

In many ways, the most controversial 
area of the new law is Title VII which 
deals with amendments to the Taft- 
Hartley Law. This section contains 
several so-called “labor sweeteners” 
(pre-hire and seven-day union shop 
clauses for the construction industry, 
the hot cargo clause for the apparel 
and clothing industry, and the right of 
replaced economic strikers to vote in 
NLRB elections) as well as several 
sweeping measures restricting labor ac- 
tivities and the labor contract (i.e., 
delegation to the states and regulation 
of secondary boycotts, picketing for 
recognition or organization and the 
hot cargo clause). 

At the same time, several of these 
new amended sections are written in 
an awkward and confusing manner. 
The new picketing section prohibits 
three specific types of picketing but 
then adds a proviso permitting limited 
informational picketing or publicity, 
neither of which is specifically pro- 
hibited in the prior sections.'S The 
new secondary boycott section pro- 
hibits certain types of conduct if en- 
gaged in for one of several illegal 
objectives, but the proviso deals with 
consumer picketing which is not spe- 
cifically prohibited: at the same time 
the provisions in the first part of the 
section do not specifically outlaw peace- 
ful informational truthful picketing or 
publicity (unless the Board’s new in- 
terpretation of the terms “threaten, 





coerce or restrain any person” can be 
used to apply to this picketing or pub- 
licity ).!® The hot cargo clause is broad 
enough to prevent any company from 
agreeing with a union in a labor con- 
tract that the company will not import 
cheap Japanese goods and thereby lay 
off its American workers?® and may 
restrict the normal subcontract clause 
to protect jobs at the plant.2! Further- 
more there is the further problem of 
the contradiction between the proviso 
added to Section 8(b)(4) (which 
seems to outlaw “customer”, “product” 
or “consumer picketing” of retailers 
selling goods produced by a manufac- 
turer with whom the union has a dis- 
pute) and Section 8(b) (7) which does 
not prohibit such picketing where no 
rival union is being lawfully recognized 
or where no NLRA election has been 
held.? 

Departing in part from the principle 
of a national labor relations policy, 
the new law delegates to the state labor 
agencies and state courts the cases in 
the so-called “no man’s land”—i.e., 
cases of concerns in interstate com- 
merce but not meeting the dollar juris- 
dictional standards for exercising its 
jurisdiction set up by the NLRB in 
August, 1959.2" This is, in addition, 
to the retention of Section 14(b) of 
the Taft-Hartley Law which permits 
states to pass more restrictive union 
security provisions than the thirty-day 
union shop clause permitted by the 
federal law. The new provision does 
not require initial resort to the Federal 
Board but the state agency or court 
will itself decide whether the labor 
dispute is one over which the Federal 
Board declines, by “rule of decision or 
published rules”, to assert jurisdiction. 


The determination of the state agency 
or court on this point is reviewable 
ultimately by the U. S. Supreme 
Court.24 At the same time, the extent 
to which states may assert jurisdiction 
over cases which affect interstate com- 
merce and also meet the NLRB’s juris- 
dictional standards is still governed by 
the principles of federal pre-emption 
most recently summarized by the U. S. 
Supreme Court in San Diego Building 


‘Trades Council v. Garmon, 79 S. Ct. 


773, 43 LRRM 2838 (1959). 

One of the most important provi- 
sions of the new law is the revision of 
Section 8(b) (4) which prohibits cer- 
tain secondary picketing, striking and 
boycotting. All of the old prohibitions 
of the Taft-Hartley Law are retained 
but additional restrictions are added in 
this area. Pressures on a secondary 
employer or his agents (as well as his 
employees) not to transport or handle 
the goods of, or to deal with, a non- 
union or struck firm are now outlawed; 
pressures on individual employees?® or 
on employees of railroads, municipali- 
ties or government agencies not to 
handle or transport the products of a 
struck firm now are also prohibited. 
These activities are subject to priority 
injunctions by the General Counsel of 
the NLRB and private damage suits. 
The picketing of a retail store selling 
goods produced by a struck manufac- 
turer or jobber seems to be forbidden 
by this section although the use of 
handbills, unfair lists, or other forms 
of publicity for consumer or product 
boycotts is permitted provided it does 
not affect the store’s working employees 
or teamsters delivering goods to the 
store.2° The new law does not overrule 
the “ally” doctrine, whereby a union 





18. See Section 704 (c) of the new law; see 
infra, 103. 

19. See Section 704(a) of the new law; see 
infra. 

20. See Section 704(b) of the new law which 
provides in part as follows: 

(e) It shall be an unfair labor practice 
for any labor organization and any em- 
ployer to enter into any contract or 
agreement, express or implied, whereby 
such employer ceases or refrains or 
agrees to cease or refrain from handling, 
using, selling, transporting or otherwise 
dealing in any products of any other 
employer, or to cease doing business with 
any other person... 

At the same time, see the exchange between 
Senators Goldwater and Senator Kennedy at 
105 Cone. Rec. 16414. 

Mr. Goldwater. I have been asked by 
people who are vitally concerned whether 
there is _— in the conference re- 
rt which would limit or prohibit the 
uy-America campaigns which are being 
carried on by certain unions and business 
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groups, and even Sd some governmental 
bodies. I should like to ask the distin- 
guished chairman of the conference com- 
mittee whether the report was intended 
to have this effect. It is certainly my own 
conviction that no such effect was in- 
tended. either by the Senate or by the 
conferees. 

Mr. Kennedy. i know that a good deal 
of effort has been made by some groups 
of workers, such as those who work on 
hats, to make sure that their working 
standards are protected. The answer to 
the Senator’s question is no, it was not 
intended that the conference report have 
such an effect. I am glad that we have 
had the opportunity to establish legis- 
lative history in this matter. 


21. For a criticism of this provision and its 
— complications, see speech by Senator 
orse, op. cit., page 21. 


22. See CCH, op. cit., pages 53-4. 
23. See footnote 9 supra. 
24. This simple section may well create many 
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roblems. See remarks by Senator Morse in 105 
onc. Rec. 16416 ff. 


25. This in pert overrules NLRB v. Interna- 
tional Rice Milling Co., 341 U. S. 665, 671 (1951). 


26. The second proviso in Section 8(b) (4) 
relative to consumer ogg oo d may well be the 
subject of considerable litigation. It can be 
argued that the other provisions of Section 8(b) 
(4) do not forbid peaceful, truthful, picketing 
aimed at consumers. The statutory language 
that a union shall not “‘threaten, coerce or re- 
strain any person engaged in commerce... 
where ...an object thereof is . . . forcing or re- 
quiring any person ...to cease doing business 
with any other person “does not normally cover 

eaceful truthful picketing (whether it i: 
abelled primary or secondary). In addition 
the U. S. Supreme Court has several times in 
the past held that there is a constitutional right 
to engage in such consumer picketing. Thorn- 
hill v. Alabama, 310 U. S. 88 (1940); A.F.L. v. 
Swing, 312 U. S. 321 (1940); cf. International 
— of Teamsters v. Vogt, 354 U. S. 284 
( ). 
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can picket a secondary employer who 
is, directly allied with or makes an 
“arrangement” with the struck em- 
ployer to do the “farmed out struck 
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work”.?? At the same time, if an em- 
ployer has a permanent place of busi- 
ness for union picketing, then picketing 
at a common situs where other em- 
ployers are involved is still proscribed 
by the new law.?8 A primary strike 
against an employer is legal and it is 
not unlawful for employees of a second 
employer to respect the picket lines at 
the struck plant.?° 

The secondary boycott provisions 
make it unlawful “to threaten, coerce 
or restrain” any person for the purpose 
of any of the enumerated objects con- 
tained in Section 8(b) (4). This will 
be the source of litigation for years to 
come.*° For example, does peaceful 
picketing, publicity, or an unfair list 
come within the prohibitions? Similar 
issues arose under 8(b)(1) which 
makes it unlawful for a union “to re- 
strain or coerce” employees; the 
NLRB has already construed these 
words to include peaceful picketing 
and the distribution of unfair lists, 
Curtis Bros. Inc., 119 NLRB No. 33: 
Machinists Union (Alloy Mfg. Co.), 


119 NLRB No. 38, but the federal 
courts have split on this question. 
(NLRB v, 1AM, Lodge 942, 43 LRRM 
2548; Drivers Local 639 v. NLRB, 43 
LRRM 2156; NLRB v. Rubber Work- 
ers, 44 LRRM 2465). The issue is 
currently pending before the U. S. 
Supreme Court. (Drivers Local 639 v. 
NLRB—(Curtis Bros. Co.)—79 S. Ct. 
876, 43 LRRM 2156; NLRB v. Ma- 
chinists Lodge 942, (the Alloy Mfg. 
Co.), 43 LRRM 2548 and NLRB vy. 
Rubber Workers—(O’Sullivan Rubber 
Corp.), 44 LRRM 2465). 

Picketing for recognition or organi- 
zation is made an unfair labor practice 
and subject to a priority injunction by 
the General Counsel of the NLRB in 
three specific cases, where: (1) the 
employer has lawfully recognized an- 
other union and another election could 
not be secured under the act*!; (2) a 
valid election has been held in the 
preceding twelve months; or (3) the 
picketing has continued for a reason- 
able period (not exceeding thirty days) 
without a petition for a NLRB election 
being filed;* if it is filed, the NLRB 
has to move “forthwith” to hold an 
election.** Once an election is held in 
the latter case, the picketing is subject 
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If a 
union can show in any of these cases 
that the employer has violated Section 
8(a)(2) of the act (i.e., employer 
domination of, interference with or 


to the first two prohibitions. 


support of a union), then the union’s 
peaceful picketing would still be an 
unfair labor practice but would not be 
subject to a mandatory injunction. In- 
formational picketing (not for recogni- 
tion or organization) with clear signs 
directed to consumers that the em- 
ployer is non-union is legal unless the 
picketing has the effect of interrupting 
deliveries by teamsters or of causing 
other employees to respect the picket 
line.*4 The distribution of handbills 
for informational purposes is also per- 
mitted.*° Picketing for the personal 
profit of any person (“extortion picket- 
ing’) is subject to severe criminal 
penalties. In addition, picketing of 
self-employed persons such as _inde- 
pendent truck drivers to require them 
to join the union is also prohibited.** 

Replaced economic strikers will now 
be permitted to vote in NLRB elections 
held within twelve months from the 
start of the strike subject to such rules 
as may be set by the NLRB.*7  Fur- 
thermore, the NLRB must give priority 





27. Douds v. Metropolitan Federation of Ar- 
chitects, 75 Fed. Supp. 672 (S.D. N.Y. 1948), and 
NLRB v. Business Machine and Office Appli- 
ance Mechanics Board, 228 F. 2d 553; see also 
Die Sinkers Union, 42 LRRM 1145. 

28. See NLRB v. Denver Building and Con- 
struction Trades Council, 341 U. S. 675 (1951); 
Brotherhood of Painters, Decorators and Paper 
Hangers and Pittsburgh Plate Glass Co., 110 
NLRB 455 (1954); Moore Drydock Co., 81 
NLRB 1108; Washington Coca Cola Bottling 
Works, Inc., 107 NLRB 233 (1953). 

29. The purpose of the proviso apparently was 
to make certain that nothing in the amendment 
overruled the principles laid down in such cases 
as Oil Workers and Pure Oil Company, 84 
NLRB No. 38, 24 LRRM 1239 (1949). Also see 
footnote 35 infra. 


30. See speech by Senator Morse, op. cit., 
pages 18-22. Also see supra, page 14. NLRB 
member Fanning recently stated that the new 
restrictions on organizational and recognition 
picketing in many ways aren’t as broad as 
previously impose by the NLRB in the Curtis 
and related cases, 41 LRR 565. 


31. The provision does not apply if the em- 
ployer’s recognition of the other union was un- 
lawful or even if it was lawful if a question 
concerning representation may ap ropriately 
be raised. This brings into play the board’s 
various rules and doctrines as to when a union 
may obtain an election even though another 
=e has theretofore been certified or recog- 

ized. 

Senator Kennedy’s explanation (105 Cone. 
Rec. 16415) is as follows: 

Two of the three restrictions upon organi- 
zational picheins are taken from the 
Senate bill. Paragraphs (A) and (B) of 
the new section 8(b) (7), which is added 
to the National Labor Relations Act, pro- 
hibit picketing for union organization or 
recognition at times when the National 
Labor Relations Board would not conduct 
an election. Subdivision (A) covers the 
situation where a contract with another 
union is a bar to an election. If the con- 
tract is not a bar, either because the in- 
cumbent union was recognized improp- 


erly or lacked majority support, or be- 
cause the contract had run for a reason- 
able period, a — concerning repre- 
sentation could appropriately be raised 
and subdivision (A) would not bar the 
picketing. Subdivision (B) bars union 
recognition for twelve months after an 
election in order to secure the expressed 
desire of the employees. In both cases 
the prohibitions relate only to picketing 
in an effort to organize employees or 
secure recognition in a bargaining unit 
covered by the existing contract or the 
prior election. 

32. Under this section, theoretically picket- 
ing could be barred in less than thirty days 
provided the NLRB could practically hold an 
election. Furthermore the filing of a petition 
by any person (employer or union) will legalize 
this picketing beyond the thirty-day limit. In 
picketing cases, the NLRB will have to deter- 
mine whether the picketing falls within 8(b) 
(7) (C) so as to direct an election “forthwith”. 

33. The problem of “forthwith” directing an 
election is a serious one, for the NLRB must 
determine “the appropriate unit’ which re- 
quires the making of a record, for pre-hearing 
elections were not authorized. 

34. The informational yieneting and adver- 
tising permitted is limited in scope—truthfully 
advising that the employer does not employ 
members of or have a contract with a union. 
It would seem that constitutional issues are 
raised by this limitation as well as the limita- 
iton that peaceful truthful informational picket- 
ing is illegal if its effect is to induce any person 
to refuse to perform services in the course of 
his employment. 

Senator Kennedy’s explanation of this sec- 
tion is as follows (105 Conc. Rec. 16413) : 

. . . Organizational Reta : The 
House bill would have forbidden virtuall 
all organizational picketing, even thou 
the pickets did not stop truck deliveries 
or exercise other economic coercion. The 
amendments adopted in the conference 
secure the right to ——— in all forms of 
organizational picketin . to the time 
of an election in whic e employees 
can freely express their desires with re- 
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spect to the choice of a bargaining repre- 
sentative. When the picketing results in 
economic pressure through the refusal of 
other employees to cross the picket line, 
the bill would require a — t election. 
Purely informational picketing cannot 
be curtailed under the conference report, 
although even this xerine would have 
been denied by e Landrum-Griffin 
measure. 


35. This is restricted, however, by the proviso 
in Section 704(c) (7) (C) which provides, 

Provided further, that nothing in this 
subparagraph (C) shall be construed to 
prohibit any picketing or other publicity 
for the purpose of truthfully advising the 
public (including consumers) than an 
—— does not ——- members of, 
or have a contract with, a labor organi- 
zation, unless an effect of such picketing 
is to induce any individual employed ed 
any other person in the course of his 
employment, not to pick up, deliver or 
transport any goods or not to perform 
any services. 

At the same time Senator Kennedy (105 
Conc. Rec. 16413) stated, ‘‘Purely informational 
picketing cannot be curtailed under the confer- 
ence report.” 

36. See language of Section 704(a)-4i and 
4ii(A). 

37. Under the bei md Act, the NLRB origi- 
nally voted the strikers and excluded the re- 
placements. A. Sartorious & Co., Inc., 10 NLRB 
493 (1938). In 1941, the NLRB reversed itself 
and held that both strikers and replacements 
should be allowed to vote in an RB repre- 
sentation election. The Rudolph Wurlitzer Co., 
32 NLRB 163 (1941). This rule was followed un- 
amendments. Lloyd Hol- 

733 (1946); National Foun- 
dry of N. Y. Inc., 73 NLRB 16 (1947). The Taft- 
Hartley Law in Section 9(c) (3) provided, “Em- 

loyees on strike who are not entitled to re- 
instatement shall not be eligible to vote.” The 
new law does not make it clear whether the 
present rules relative to “misconduct” will be 
applied to economic strikers. Republic Steel 

orp. v. NLRB, 107 F. 2d 472 (3d Cir., 1939). 
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to charges involving discharges for 
discrimination by an employer or a 
union. 


5. Regulation of the 
Labor Contract 

In addition to the existing prohibi- 
tions of the closed shop and the regu- 
lation of union security, checkoff, 
termination of contract and pensions 
and health and welfare in the Taft- 
Hartley Law, the new law outlaws the 
“hot cargo” or “unfair goods” 
clauses." The strike for, or the making 
of, such a clause is made an unfair 
labor practice subject to priority in- 
junctions, and any such clause in exist- 
ence is made void and unenforceable.*® 

The apparel and clothing industry, 
however, is exempted from the “hot 
cargo” prohibition both as to an unfair 
labor practice ban under Section 8(e) 
and the secondary strike boycott and 
picketing bans of Section 8(b) (4) (B). 
The writing and enforcement of these 
clauses is permitted among jobbers, 
manufacturers, contractors or subcon- 
tractors working on the goods or 
premises of the jobber or manufac- 
turer or performing parts of an in- 
tegrated process of production in this 
industry. At the same time, the “hot 


cargo” clause is legal in the railroad 
industry.*° 

In the construction industry, the 
union can enter into a “hot cargo” 
clause covering work at the site. A 
strike to obtain or enforce the clause 
may be illegal although a breach of 
contract suit would be proper here.*1 
At the same time, pre-hire contracts 
are permitted between employers en- 
gaged primarily in the building and 
construction industry and building and 
construction unions.42 In addition, 
union shop clauses after seven (rather 
than the normal thirty) days are per- 
mitted along with notification of em- 
ployment opportunities and union hir- 
ing halls, based on objective standards 
such as length of service with the em- 
ployer, in the industry or in the par- 
ticular geographical area.** 

Contributions by employers to un- 
ions to provide pooled vacations, holi- 
day, severance or similar benefits or 
defraying costs of apprenticeship or 
other training programs are permitted 
provided they are set up under joint 
employer-employee trusteeships under 
a written trust agreement similar to the 
requirements for health and welfare 
plans under the Taft-Hartley Law.*4 
At the same time, the employer is pro- 


hibited from making certain payments, 
loans or gifts directly or indirectly to 
unions, their officers, agents, represent- 
atives or employees, who are also 
criminally liable for the demand or 
receipt of these prohibited payments. 
In addition, the demand for or the 
payment of fees or charges for unload- 
ing a truck are prohibited except for 
wage payments directly to the em- 
ployees of the employer. 


6. Miscellaneous Legal 
Provisions 

The law explicitly retains all existing 
rights under federal and state laws 
relative to union members and their 
rights. It further provides that the act 
shall not impair the authority of any 
state to enforce general criminal laws 
with respect to certain enumerated of- 
fenses. Service of legal process of a 
federal court upon a union officer or 
agent in his capacity as such shall con- 
stitute service upon the union. The 
Administrative Procedure Act is made 
applicable to the issuance, amendment 
or rescission of any rules or regulations 
or any adjudication under the new 
law. At the same time, the law requires 
a jury trial in contempt cases, other 





38. The Act outlaws “hot cargo” type of 
agreements by stating that any agreement 
“express or implied” between a union and 
employer whereby the employer refuses in 
advance to do business with any other em- 
ployer, or to do business with, handle, or trans- 
port the products of any other employer, is 
unlawful. Bee Section 704(b) of the new law. It 
can be argued that the above outlaws the cus- 
tomary picket line contract clause under which 
employees are expressly permitted to respect 
the bona fide picket lines of unions engaged in 
a legitimate primary strike. But _see Senator 
Kennedy's remarks, 105 Conc. Rec. 16413-4 
where he stated, 

Accordingly, the Senate conferees in- 
sisted that the report secure the follow- 
ing rights: 

“(a) The right to engage in primary 
strikes and primary picketing even 
though the employees of other em- 
so refused to cross the_ picket 

ne.” 


The fact of the matter is that there is 
some question under the Landrum- 
Griffin bill whether employees of another 
employer could have ae a 4 refused 
not to cross a picket line in a primary 
strike. That has been clarified in the 
conference report. 

39. In the Sand Door case (Local No. 1796, 
United Brotherhood of Carpenters v. NLRB), 
357 U. S. 93 (1958), the U. S. Supreme Court 
held that the existence of a hot cargo provision 
was not a defense to a charge of inducing em- 
ployees to strike or refuse to handle § s for 
objectives proscribed by Section 8(b) (4) (A). 
The Court, however, declinea to pass on the 
vaiidity of the hot cargo clause and left open 
the question whether they could be enforced 
Py, means other than strike or boycotts, pro- 
hibited by Section 8(b) (4) (A). 

40. New Section 8(e) uses the term “em =. 
er” which is defined in Section 2(2) o e 
N.L.R.A. as excluding persons subject to the 
Railway-Labor Act. In addition, a union of rail- 
road employees is not “a labor organization” as 
that term is defined in the N.L.R.A. 

41. There seems to be a disagreement between 
the Senate and House conference reports on 
this matter. Senator Kennedy stated (105 Conc. 


Rec. 16415): “Since the proviso does not relate 
to Section 8(b) (4) strikes and picketing to en- 
force the contracts excepted by the proviso will 
continue to be illegal under Section 8(b) (4) 
whenever the Sand Door case, 357 U. S. 93, is 
oo It is not intended to change the law 
with respect to judicial enforcement of these 
contracts or with respect to the legality of a 
strike to obtain such a contract.” 

On the other hand, the statement of the House 
Managers says (pages 39-40) : 

The committee of conference does not 
intend that this proviso should be con- 
strued so as to change the present state 
of the law with respect to the validity of 
this specific type of agreement relating 
to work to be done at the site of the con- 
struction project or to remove the limita- 
tions which the present law imposes with 
respect to such agreements. Picketing to 
enforce such contracts would be illegal 
under the Sand Door case (Local 1796, 
United Brotherhood of Carpenters v. 
NLRB, 357 U. S. 93 (1958) ). To the extent 
that such a are oom today un- 
der Section 8(b) (4) of the National Labor 
Relations Act, as amended, the proviso 
would prevent such legality from being 
affected by Section 8(e). The proviso 
applies only to Section 8(e) and there- 
fore leaves unaffected the law developed 
under Section 8(b) (4)... It is not in- 
tended that the proviso change the exist- 
ing law with respect to judicial enforce- 
ment of these contracts or with respect 
to the legality of a strike to obtain such 
a contract... 

42. The House Managers claim that a strike 
for a pre-hire contract is illegal (page 42) but 
Representative Thompson had the following to 
say on the House floor relative to this matter 
(105 Conc. Rec. 16636) : 

Mr. Speaker, in connection with the 
conference report there is one more mat- 
ter of at importance which must be 
made clear if there is to be a valid legis- 
lative history accompanying this vital 
legislation. I did not have an opportunity 
to see or to read the statement of the 
Managers on the part of the House before 
it appeared in the Congressional Record 
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today. Upon a very hasty examination 
of is document, I find at least one 
Statement therein upon which I should 
like to make this comment for purposes 
of clarification. The last paragraph of 
the statement is correct when it refers 
to the fact that the conference adopted 
the grovinien of the Senate bill —_ 

pre-hire agreements in the building an 

construction industry. In these circum- 
stances, the considerations in the Senate 
committee report which were before the 
Senate when it debated the bill are gov- 
erning in determining the intent of the 
language on this subject in the confer- 
ence report. 

With respect to the phrase in the last 
aragraph of the statement that nothing 
n Section 705 is intended ‘‘to authorize 

the use of force, coercion, strikes, or 
es to compel any person to enter 
nto such pre-hire agreements’’, I would 
State that literally speaking, the above 
quoted phrase is not incorrect. How- 
ever, it should be entirely clear that 
there is no language in the conference 
report which justified any implication 
that Section 705 is intended to deny the 
right of a union to strike or to picket for 
a legal object, such as a pre-hire agree- 
ment in the building and construction 
ee which is validated by Section 


It would seem that a strike or picketing to 
secure these pre-hire provisions which are 
specifically lawful (8(e)) is no different than 
a strike or picket line to secure any other law- 
ful contractual provision. 

43. See Associated General Contractors 
(Mountain Pacific case) (119 NLRB 883); re- 
versed and remanded. NLRB v. Associated 
General Contractors (9th Cir., 1959) 44 LRRM 


2802. 

44. Recently a federal district judge ruled 
that —_ ceship training funds were ex- 
empted from Section 302 of the Taft-Hartley 
Law. The court states that the amendment in 
the new law was intended to correct, cour! 
rulings that had applied the language of Section 
302 too literally. Electrical Contractors v. Local 
130, IBEW, 44 LRRM 2996. 
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than those involving contempt com- 
mitted in the immediate presence of 
the court, growing out of civil actions 
brought in any federal court. The defi- 
nitions in Section 3 of the new law are 
generally the same as those used in 
the Taft-Hartley Law.*® 

The NLRB is given power to dele- 
gate to a panel of three of its five 
members its full authority and to its 
regional directors authority to handle 
and decide only representation cases. 
However, on the filing of a request by 
an interested person, the Board may 
review any action of a regional direc- 
tor, but this review shall not, unless 
specifically ordered by the Board, op- 
erate as a stay of any action taken by 
the regional director. This may result 
in substantially expediting representa- 
tion proceedings but may create many 
problems of divergent decisions by the 
twenty-four regional NLRB directors. 
By the new law, mandatory injunctions 
are made applicable to the new Sec- 
tions 8(e) (hot cargo clauses) and 
8(b)(7) (recognition and organiza- 
tional picketing) and the revised 8(b) 
(4) (secondary boycotts), and damage 
suits are made applicable to the re- 
vised Section 8(b) (4). The NLRB is 
forbidden by the law from narrowing 
its present jurisdictional standards. 


In the case of a vacancy in the office 
of General Counsel of the NLRB, the 
President is given the power to desig- 
nate an acting general counsel, who 
may not serve for more than forty days 
when Congress is in session or after 
the adjournment sine die of the session 
of the Senate in which a nomination 
was submitted, 


/ 
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Conclusions 

Although the new law sets up statu- 
tory safeguards for democracy in labor 
organizations, it should be recognized 
that the law cannot guarantee the exer- 
cise of democratic rights by indifferent, 
preoccupied, uninterested or satisfied 
union members. As Professor Cox has 
pointed out, 


The law cannot create the spirit of self- 
government. It cannot compel union 
members to attend meetings or hold 
their officers to a strict accounting. It 
cannot compel members to see in labor 
unions something more than service 
organizations hired to obtain benefits 
in return for dues. The most the law 
can do is to secure the opportunity for 
workers who wish to take an active 
part in democratic unions without un- 
due loss of personal freedom.46 


In the dynamic field of labor rela- 
tions, the law not only leaves many un- 
resolved problems but also creates 
many new problems.47 Among the 
principal areas sti]! unresolved are: 
(1) national emergency disputes such 
as the steel strike where the present 
law is inflexible and rigid with little 
incentive to collective bargaining or 
solutions; (2) the duplication of Sec- 
tion 8(a)(3) and the new provisions 
relative to discipline of union mem- 
bers in the new law; (3) the legality 
of strikes for hot cargo and _pre-hire 
contracts*® and the problems of site 
picketing*® in the construction indus- 
try; (4) the entire problem of jurisdic- 
tional disputes and the place of private 
rather than government machinery for 
their settlement; (5) speeding up the 
machinery of the NLRB and pre-hear- 
ing elections; and (6) the updating of 
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the Railway Labor Act. 

Among the constitutional issues 
raised by the new law are the fol- 
lowing: 

1. Whereas one section of the new 
law requires reporting by union officers 
and employers, subject to criminal 
penalties for failure to file, another 
section prohibits many of these same 
“conflict of interest” transactions and 
makes them subject to criminal penal- 
ties. In view of the protection against 
self-incrimination guaranteed under the 
Fifth Amendment, these sections raise 
constitutional issues. 

2. The restrictions on consumer 
leaflets and advertising may be viola- 
tive of the free speech rights in the 
First Amendment. 


3. Union attorneys claim that all 
new prohibitions against peaceful and 
truthful picketing violate the free 
speech guarantee in the First Amend- 
ment.°? 

4. The broad investigatory powers 
given to the Secretary of Labor raise 
questions about unreasonable search 
and seizure guaranteed by the Fourth 
Amendment. 


5. Senator Morse has raised the 
constitutional issue relative to the ret- 
roactive application of the prohibitions 
against persons holding union office or 
positions as labor relations consult- 
ants.” ! 

In ad" tion, many new and difficult 
legal problems are raised by the new 
law. These include: 

1. Does the “hot cargo” prohibition 
prevent unions and companies from 
agreeing not to subcontract any work 
to an independent contractor when the 





45. Several exceptions might be noted. “Em- 
ployer” for e first six titles of the law is 
defined to include employers subject to the 
f uilway Labor Act and corporations or associ- 
al‘ons operating as a hospital. Labor unions are 
defined to include any conference general com- 
mittee, joint or system board or joint council 
engaged in collective bargaining which is sub- 
ordinate to a national or international union, 
and the definition is broad enough to cover even 
the smallest local union. New terms defined 
include “‘trusteeship’’, “secret ballot”, “trust in 
which a labor organization is interested”, ‘‘labor 
relations consultant”, ‘‘officer’’, ‘member’ or 
“member in oo standing” and “officer, agent, 
shop steward or other representative” of a 
union. See Section 3 of the new law. 


46. Cox. op. cit., page 644. For a criticism of 
the Taft-Hartley Law’s philosophy which has 
been carried even further in the new federal 
labor law, see Cox, Some Aspects of the Labor- 
a se Relations Act, 1947, 61 Harv. L. 

Ev. 1, 44-49. 


47. The BNA summarizes the effect of the 
new law as follows: 
It will be years before the full impact 
and significance of the new law will be- 
come clear. But there is little doubt that 


its effect on labor-management relations 
and the conduct of union affairs will be 
many. 

For the unions, it: means that their 
operations will be conducted under the 
full scrutiny of the Government and the 
union’s membership. Their effectiveness 
in organizing new areas will be ham- 
pered by the new restrictions on picket- 
ing and secondary boycotts. ese re- 
strictions would appear to more than off- 
set any gains the unions may have made 
through the “‘sweeteners’”’. 

For employers, there will be additional 
protection against union boycott action 
and recognition and organizational pick- 
eting. But there will be new obligations 
to report specified payments and expendi- 
tures to the Government. 

For the NLRB, the courts, and the state 
boards, there is the prospect of heavy and 
protracted litigation to determine the 
exact meaning and effect of the provisions 
of the law. e law on secondary boy- 
cotts. developed through hundreds of 
decisions over the past twelve years, will 
have to be completely reexamined in the 
light of the new language. State labor 
boards, virtually out of business since 
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the Guss decision, will now be able to 
handle cases rejected by the NLRB. 
| af 44 Anatysis 76 (September 7, 

48. See supra, pages 103, 104. 

49. Senator Kennedy has already introduced 
a bill for the second session of the 86th Congress 
to repeal the provisions of the Denver Building 
Trades Case, S. 675; see supra, pages 102, 
103. See 105 Conc. Rec. 16416 where nator 
Kennedy stated, 

e have secured a commitment from 
the leadership of the House and Senate 
that in January a bill which the Senator 
from California {Mr. Kuchel] and I will 
introduce tonight, and which Represent- 
ative Thompson will offer in the House, 
on the Denver case, concerning situs 

icketing, will come to the floors of the 
ouse and Senate. 

Secretary of Labor Mitchell has also proposed 
amendments to the inflexible national emer- 
gency section of the Taft-Hartley Law. 

50. See Suprtementat Ff or AFL-CIO 
Executive COUNCIL TO THE THIRD CONSTITUTIONAL 
pony yee (September 17, 1959) Appendix, 
page 49. 

1. See speech by Senator Morse, op. cit., 
page 11. 
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employer’s own employees are laid off; 
does it prevent clauses agreeing not to 
import cheap foreign goods? 

2. Do the “publicity” prohibitions 
prevent radio and TV advertising of 
the union labels if an idealistic em- 
ployee fails to go to work at any 
establishment selling non-union label 
products? 

3. What about the apparent contra- 
dictions between Sections 8(b) (7) and 
8(b) (4) relative to peaceful picketing 
or publicity ?5 

4. What help will the congressional 
debate and documents be in determin- 
ing legislative intent when we consider 
that the House Conference Report was 
written after the Senate had already 
voted on the final conference bill** 
and when we consider the apparent 
contradictory statements by the House 
and Senate conferees? 

5. When is an employer exercising 
free speech protected by Section 8(c) 


Commission on Civil Rights 
(Continued from page 42) 


the recommendations are just, and, in 
such matters as the appointment of 
local people to serve as registrar desig- 
nates, the due regard for states’ rights 
and the temporary nature of the ap- 
pointments, we believe they indicate 
our confidence in the basic sense of 
fairness of all 


mission unanimously agreed the right 


Americans. The Com- 


to vote should never be denied by rea- 
creed, 
In like unanimity, we found 
Such 
denials are at odds with our traditional 
concepts of fair play. They are a par- 
tial repudiation of our faith in the 
denvocratic system. They constitute an 
evil which promptly must be corrected. 


son of race, color or national 
origin. 


that such denials do exist today. 


The Commission’s recommendations 
represent the earnest and sincere effort 
of reasonable men to advance meritori- 
ous and proper means to* secure a 


higher degree of practice of the prin- 


106 


of the law and the First Amendment, 
which does not require reporting under 
Section 203(f) of the new law, and 
when are ‘his anti-union activities a 
violation of Section 8(a) (1), and re- 
quiring a report? 

6. What interpretations will the 
courts place on such general phrases 
in the “Bill of Rights” and election 
sections of the law as “taking into ac- 
count the special problems and func- 
tions of a labor organization”, “reason- 
able rune, “equal rights”, “reasonable 
notice”, “serious misconduct”, “mem- 
bership in good standing”, “reasonable 
qualifications uniformly imposed” and 
similar phrases? 


9 «66 


7. What about the overlapping state 
and federal remedies for many sec- 
tions of the law? 


8. Inasmuch as the Prouty amend- 


/ ment requiring the states to apply the 


federal act was not adopted, what law 
should the state 
agencies or courts apply? 


(federal or state) 


Many of the above areas may well 
be settled in the courts but others will 
be before Congress in the near future 
with further legislative proposals. It 
should be mentioned that the special 


ciples which have made our nation 
great, everywhere throughout these 
United States. Lawyers everywhere, as 
fair-minded men, will recognize this. 
And lawyers, as leaders, have a special 
responsibility to the people of their 
own community to help others to under- 
stand as well. 

Lest it be thought that the Report is 
concerned only with the South, and 
only with Negroes, it should be noted 
that part of our report on the denials 
of the right to vote is concerned with 
the situation of Puerto Rican Ameri- 
can citizens living in New York.?? 
Many of these people, though able to 
read and write their native tongue— 
Spanish—cannot qualify to vote be- 
cause they are not literate in the Eng- 
lish language, as required by New 
York’s Constitution." In the discharge 
of its responsibility under law, the 
Commission found in fact these people 
are being denied the right to vote al- 
though they are American citizens, and 
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tripartite committee set up under the 
chairmanship of Professor Cox by the 
Senate Labor Subcommittee has not as 
yet made its report relative to labor 
relations. In addition, labor will press 
for relaxing amendments to the new 
law while some industry groups are 
interested in right to work and anti- 
trust legislation for labor organiza- 
tions. 

Regardless of future congressional 
action, the new law will stimulate many 
legal battles and in the words of the 
Christian Science Monitor “will need 
‘good lawyering’ to interpret what its 
legal language means, and what final 
effect it will have on unions”. Al- 
though the Full Employment Law of 
1946 has failed to prevent national 
unemployment (which has totalled over 
5 million persons since that period), 
the new Labor-Management Reporting 
and Disclosure Act of 1959 should 
produce full employment for attorneys 
engaged in the field of labor relations. 





52. See supra, pages 102, 103. 

53. In addition, the House Conference Report 
(page 41) states that the Curtis and Alloy cases 
are overruled. It does not specify whether it is 
referring to the Board cases or the court cases, 
which the NLRB is not following. See supra, 
pages 102, 103. 


that such denials occur in substantial 
numbers in the State of New York. 
However, no specific recommendation 
addressed to the correction of this situ- 
ation was promulgated because the legal 
issues raised*! are now before the New 
York Court of Appeals, and the Com- 
mission regards the courts as the proper 
bodies for the resolution of legal issues. 


Education Recommendations 
The subject of education may well 
be considered far more controversial 
than the matter of the right to vote. 
The relative novelty of the legal sig- 
nificance of equal protection, in its 
application to public education, and 
the fact that it involves a departure 
from long-established customs and tra- 
ditions which formerly enjoyed legal 





29. The legal and factual circumstances are 
detailed at pages 67-68 of the full Report, and 
more or: at pages 57-58 of the abridgment. 

30. Article II. §1. Constitution of the State 
of New York. as amended. There are similar 
literacy qualifications upon the suffrage in 
eighteen other states, bee ng not all explicit- 
ly require literacy in Engl 

31. Cf. Hernandez v. Texas, 347 U. S. 475 
(1954) 
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sanction, must be recognized as a cause 
of this controversy.*? The reaction of 
the general public in many affected 
areas was fraught with excesses of emo- 
tionalism. Nevertheless, both the gov- 
erning principle of the rule of law and 
the Commission’s obligation to study 
the problem were crystal-clear. On the 
basis of the facts found, the Commis- 
sion unanimously agreed upon two 
fundamental premises for the evalua- 
tion of the findings, and to serve as the 
frame of reference for its recommen- 
dations. 


(1) The American system of public 
education must be preserved without 
impairment because an educated citi- 
zenry is the mainstay of the Republic 
and full educational opportunity for 
each and every citizen is America’s 
major defense against the world threat 
to freedom. 


(2) The constitutional right to be 
free from compulsory segregation in 
public education can be and must be 
realized, for this is a government of 
law, and the Constitution as interpreted 
by the Supreme Court is the supreme 
law of the land. 


The Commission’s recommendations 
on the subject of equal protection in 
education are in keeping with these 
fundamental premises, and in full rec- 
ognition of the fact that the subject is 
a transitional phenomenon. 


First, it was recommended that the 
Commission be authorized to serve as 
a clearing house to collect information 
concerning programs and procedures 
used by school districts to comply with 
the law. Some school districts which 
previously practiced compulsory segre- 
gation have achieved full compliance 
with the policy of equal protection an- 
nounced in the School Segregation 
Cases, others have made some measure 
of compliance. The methods followed 
in each of these courses have differed 
in many respects, and, prior to the con- 
ference conducted by the Commission, 
public school officials had no readily 
available means by which information 
concerning the experience of other 
school districts could be secured. The 
closely related second recommendation 
was that the Commission be authorized 
to establish an advisory and concilia- 
lion service to assist local school offi- 
cials in developing plans designed to 
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meet both constitutional requirements 
and local conditions, and, upon request 
of such local officials, to mediate and 
conciliate disputes as to proposed plans 
and their implementation. 

The Commission also recommended 
that, to secure accurate statistical data, 
an annual school census to determine 
the number and race of all pupils en- 
rolled in all public schools in the United 
States should be conducted. It was rec- 
ommended that this census be under- 
taken by the Department of Health, 
Education, and Welfare, in cooperation 
with the Bureau of the Census of the 
Department of Commerce. 


Housing Recommendations 

The Commission inquiries in the 
subject of housing, more than any 
other, demonstrate that discriminations 
against minority groups, and their 
motivating prejudices, are a national, 
rather than merely a sectional, problem. 
These inquiries, too, indicated the ex- 
istence and need for analysis of the 
inter-relation of discriminations be- 
tween the subjects under study—i.e., 
voting, housing and education—and 
other subjects which the Commission 
may undertake to study in the future.** 
These studies emphasized what the 
other studies had indicated; viz., that 
constructive leadership was essential to 
proper resolution of problems of dis- 
crimination, whether or not there were 
laws to support such leadership.*4 
Lawyers are, or should be, a prime 
source of such constructive leadership 
in their own communities and must 
play a prominent part in the action 
needed for the resolution of this na- 
tional problem. A great opportunity 
and challenge for such action is pre- 
sented by the Commission’s first rec- 
ommendation on housing. 

It was recommended that, in every 
city and state having a substantial non- 
white population, bi-racial committees 
or commissions be established. The 
mere fact that such bodies existed, pre- 
senting opportunities for development 
of better understanding between mem- 
bers of different races, would be a con- 
structive step. Such bodies could con- 
sider racial problems in housing, hear 
complaints of discrimination, and lend 
their good offices to disputants through 
mediation and conciliation. 
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Second, because of the major role 
which the Federal Government ‘now 
plays in-the entire field-of housing, it 
was recommended that the President 
issue an executive order stating the 
constitutional objective of equal oppor- 
tunity in housing, directing all federal 
agencies to shape their policies and 
practices to make the maximum contri- 
bution to the achievement of this goal, 
and requesting the Commission to carry 
forward its activities in the study of 
the subject. This, in essence, is a rec- 
ommendation that the Federal Govern- 
ment assume the responsibilities of con- 
structive leadership. It was further 
recommended that the Administrator 
of the Housing and Home Finance 
Agency give high priority to the prob- 
lem of tailoring the policies and opera- 
tions of his constituent housing agen- 
cies to the attainment of equal oppor- 
tunity in housing. Similarly, it was 
recommended that other federal agen- 
cies reshape their policies and prac- 
tices so as to support those state laws 
and municipal ordinances against dis- 
crimination in housing as now are in 
existence, that the construction of pub- 
lic housing be directed towards open 
sites outside of present areas of racial 
concentration, and that minority-group 
spokesmen be included in the prepara- 
tion of “workable programs” for urban 
renewal, 


Conclusion 

This, in brief, is an account of the 
Commission on Civil Rights, its opera- 
tions and personnel, and its Report. As 
a lawyer, the author has accepted his 
responsibilities for public service and 
has served as a member of the Commis- 
sion from its beginning. The entire area 
of the Commission’s inquiries is con- 


32. The proposition that compulsory segre- 
— of pupils in the public schools solely 

ecause of race or color constitutes a denial of 
equal protection was initially enunciated in 
the School Segregation Cases (Brown v. Board 
of Education, 347 U. S. 483; Bolling v. Sharpe, 
347 U. S. 497) in 1954, and the order of imple- 
mentation of this a was handed down 
over a 7 later, Brown v. Board of Education, 
349 U. S. 294 (1955). 

33. Prominently mentioned additional sub- 
jects for fact-finding and evaluation are the 
subjects of administration of justice, employ- 
ment, transportation and _ public facilities. 
Advance work upon some of these subjects al- 
ready has been undertaken by some of our 
State Advisory Committees. 

34. The sections of the Report dealing with 
New York (Part IV, Chapter III, e 399 et 
seq.) and Atlanta (Part IV, Cha I, page 
419 et seq.), should be contrasted with that 
dealing with Chicago (Part IV, Chapter III, 
page 429 et seq.). 
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troversial, and, in some aspects, it has 
at times involved actions which were 
not wholly pleasant. Nevertheless, be- 
lieving that there are certain obliga- 
tions owing by lawyers to the public, 
and being of the firm opinion that all 
matters pertaining to the civil rights 


The Trial of 
John Peter Zenger 


(Continued from page 30) 


quickly seized the initiative and domi- 
nated the proceedings. As a result of 

his genius, the case stands out from 
other reported State Trials of the peri- 
od like “a diamond in a dust bin”, to 
use the words of a biographer. But it 
will be best to let Mr. Hamilton speak 
for himself, even though abbreviated 
excerpts can scarcely convey the full 
flavor of the trial. 


Mr. Hamilton. May it please your 
Honours; I am concerned in this cause 
on the part of Mr. Zenger the Defend- 
ant. The Information against my client 
was sent me a few days before I left 
home, with some instructions to let 
me know how far I might rely upon the 
truth of those parts of the papers set 
forth in the Information and which are 
said to be libellous. And though the 
common course of proceedings puts 
Mr. Attorney upon proving that my 
client printed and published those 
papers, yet I cannot think it proper 
for me, without doing violence to my 
own principles, to deny the publication 
of a complaint which I think is the 
right of every free-born Subject to 
make when the matters so published 
can be supported with truth. And there- 
fore I'll save Mr. Attorney the trouble 
of examining his witnesses to that 
point; and I do confess that he both 
printed and published the two News 
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of the American people are of the ut- 
most importance, the author—like each 
of the other members of the Commis- 
sion—has sought to discharge his re- 
sponsibilities honorably and in a cred- 
itable manner. The inquiries and evalu- 
ations of the Commission’s first period 
have been completed, its Report and 
recommendations published. The task 


Papers set forth in the Information, 
and I hope in doing so he has commit- 
ted no crime. 

Mr. Attorney {Richard Bradley, the 
Attorney General]. Then if your 
Honours please, since Mr. Hamilton 
has confessed the fact, I think our 
witnesses may be discharged; we have 
no further occasion for them. 

Mr. Hamilton. If you brought them 
here only to prove the printing and 
publishing of these News Papers, we 
have acknowledged that and shall abide 
by it. 

Mr. Chief Justice. Well, Mr. Attor- 
ney, will you proceed? 

Mr. Attorney. Indeed Sir, as Mr. 
Hamilton has confessed the printing 
and publishing of these libels, 1 think 
the jury must find a verdict for the 
King; for supposing they were true. 
the law says that they are not the less 
libellous for that; nay indeed, the law 
says their being true is an aggravation 
of the crime. 

Mr. Hamilton. Not so neither, Mr. 
Attorney, there are two words to that 
bargain. I hope it is not our bare 
printing and publishing a paper that 
will make it a libel. You will have 
something more to do before you make 
my client a libeller; for the words 
themselves must be libellous, that is, 
false, scandalous, and seditious or else 
we are not guilty. 

Mr. Attorney then cited authorities 
and insisted that whether a libel is 
true or false, or if the party against 
whom it is made is of good or evil 
fame, it is nevertheless a libel. He said 
it was likewise evident that libelling 
was an offense against the law of God, 
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of resolution of the problems of dis. 
crimination, however, to say nothing of 
prejudice, has but barely been begun. 
Their resolution will require great un. 
derstanding by many people and much 
constructive leadership by those who 
now have an insight into the problems. 
Lawyers have a special responsibility 
in this respect. 


and cited Acts 23:5, where St. Pau! 
said, “Thou shalt not speak evil of the 
ruler of the people.” 

Mr. Hamilton. May it please your 
Honours, I agree with Mr. Attorney 
that Government is a sacred thing, but 
I differ widely from him when he 
would insinuate that the just com- 
plaints of a number of men who suffer 
under a bad Administration is libelling 
that Administration. Had I believed 
that to be law. I should not have given 
the Court the trouble of hearing any- 
thing that I could say in this cause 
But from what Mr. Attorney has just 
now said, to wit that this prosecution 
was directed by the Governor and 
Council, and from the extraordinary 
appearance of people of all conditions 
which I observe in court upon this oc- 
casion, I have reason to think that 
those in the Administration have by 
this prosecution something more _ in 
view and that the people believe they 
have a good deal more at stake than | 
apprehended. 

I was in hopes, as that terrible court 
where those dreadful judgments wer 
given and that law established which 
Mr. Attorney has produced for author 
ities to support this Cause, was long 
ago laid aside as the most dangerous 
court to the liberties of the people of 
England that ever was known in that 
kingdom; that Mr. Attorney, knowing 
this, would not have attempted to set 
up a Star Chamber here, nor to make 
their judgments a precedent to us. 

Is it not surprising to see a Subject. 
upon his receiving a commission from 
the King to be a Governor of a Colony 
in America, immediately imagining 
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himself to be vested with all the pre- 
rogatives belonging to the sacred per- 
son of his Prince? And yet in all the 
cases which Mr. Attorney has cited to 
show the duty and obedience we owe 
to the Supreme Magistrate, it is the 
King that is there meant and under- 
stood, though Mr. Attorney is pleased 
to urge them as authorities to prove 
the heinousness of Mr. Zenger’s offense 
against the Governor of New York. 

Mr. Attorney. Mr. Hamilton has con- 
fessed the printing and publishing and 
I think nothing is plainer than that the 
words in the Information are scandal- 
ous and tend to sedition and to disquiet 
the minds of the people of this Pro- 
vince. 

Mr. Hamilton. 1 observed just now 
that Mr. Attorney in defining a libel 
made use of the word * 
seditious, and tend to disquiet the 
people”, but he omitted the 
“false.” 

Mr. Attorney. I think I did not omit 
the word false. But it has been said 
already, that it may be libel notwith- 
standing it may be true. 

Mr. Hamilton. In this I must still 
differ with Mr. Attorney, for I depend 
upon it we are to be tried upon this 
Information now befvce the Court and 
jury, and to which we have pleaded 
Not Guilty, and by it we are charged 
with printing and publishing a certain 
false, malicious, seditious and scandal- 
ous libel. This word “false” must have 
ome meaning, or else how came it 

here? I hope Mr. Attorney will not 
say he put it there by chance, and I 
im of the opinion his Information 
would not be good without it. No, the 
falsehood makes the scandal and both 
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make the libel. And to show the Court 
that I am in good earnest, and to save 
the Court’s time and Mr. Attorney’s 
trouble, I will agree that if he can 
prove the facts charged upon us to be 
false, P'1l own them to be scandalous, 
seditious and a libel. So the work 
seems now to be pretty much short- 
ened, and Mr. Attorney has now only 
to prove the words false in order to 
make us guilty. 

Mr. Attorney. We have nothing to 
prove. You have confessed the printing 
and publishing; but if it was necessary, 
as | insist it is not, how can we prove 
a negative? 

Mr. Hamilton. 1 did expect to hear 
that a negative cannot be proved. But 
we will save Mr. Attorney the trouble 
of proving a negative and take upon 
ourselves to prove those very papers 
that are called libels to be true. 

Mr. Chief Justice. You cannot be 
admitted, Mr. Hamilton, to give the 
truth of a libel in evidence. A libel is 
not to be justified, for it is neverthe- 
less a libel that it is true. 

Mr. Hamilton. I am sorry the Court 
has so soon resolved upon that piece 
of law. I expected first to have been 
heard upon that point. 

Mr. Chief Justice. The law is clear 
that you cannot justify a libel. 

Mr. Hamilton. Is it not against 
common sense that a man should be 
punished in the same degree for a true 
libel, if any such thing could be, as 
for a false one? I know it is said that 
truth makes a libel the more provok- 
ing, and therefore the offense is the 
greater and consequently the judgment 
should be the heavier. Well suppose it 
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were so, and let us agree for once that 
truth is a greater sin than falsehood. 
Yet as the offenses are not equal, is 
it not that the 
Judges should know whether the libel 
is true or false, that they may by that 
means be able to proportion the pun- 
ishment? For would it not be a sad 
case if the Judges, for want of infor- 
mation, should chance to give as severe 
a judgment against a man for writing 
or publishing a lie as for writing or 
publishing a truth? 

Mr. Chief Justice. Mr. Hamilton, the 
Court is of the opinion, according to 
the words of the book, that you ought 
not to be permitted to prove the facts 
in the papers. 

Mr. Hamilton. These are Star Cham- 
ber cases and I was in hopes that 
practice had been dead with that court. 

Mr. Chief Justice. Mr. Hamilton, 
the Court have delivered their opinion 
and we expect you will use us with 
good manners. You are not to be per- 
mitted to argue against the opinion of 
the Court. 

Mr. Hamilton. With submission, I 
have seen the practice in very great 
courts and never heard it deemed un- 
mannerly to... 

Mr. Chief Justice. After the Court 
have declared their opinion, it is not 
good manners to insist upon a point 
in which you are overruled. 

Mr. Hamilton. I thank your Honour. 
Then Gentlemen of the Jury, it is to 
you that we must now appeal for wit- 
nesses to the truth of the facts we have 
offered and are denied the liberty to 
prove. And let it not seem strange that 
I apply myself to you in this manner; 
I am warranted so to do both by law 


absolutely necessary 
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and reason. The law supposes you to 
be summoned out of the neighborhood 
where the fact is alleged to be commit- 
ted, and the reason of your being taken 
out of the neighborhood is because you 
are supposed to have the best knowl- 
edge of the fact that is to be tried. And 
were you to find a verdict against my 
client, you must take upon you to say 
the papers referred to in the Informa- 
tion, and which we acknowledge we 
printed and published, are false, scan- 
dalous and seditious. Put of this I can 
have no apprehension. You are citizens 
of New York; you are really what the 
law supposes you to be, honest and 
lawful men; and, according to my 
brief, the facts which we offer to prove 
were not committed in a corner. They 
are notoriously known to be true; and 
therefore in your justice lies our safety. 
And as we are denied the liberty of 
giving evidente to prove the truth of 
what we have published, I will beg 
leave to lay it down as a standing rule 
in such cases that the suppressing of 
evidence ought always to be’ taken for 
the strongest evidence, and I hope it 
will have weight with you. But since 
we are not admitted to examine our 
witnesses, I will endeavor to shorten 
the dispute with Mr. Attorney and to 
that end I desire he would favor us 
with some standard definition of a libel, 
by which it may be certainly known 
whether something written ironically 
be a libel. 


Mr. Attorney. I think the books are 
very full. It is said in 1 Hawkins, 
page 193 that such scandal as is ex- 
pressed in a scoffing and ironical man- 
ner makes a writing as properly a libel 
as that which is expressed in direct 
terms. 

Mr. Hamilton. 1 agree. The words 
are scandalous, scoffing and ironical as 
they are understood to be so. 

Mr. Chief Justice. Mr. Hamilton, do 
you think it so hard to know when 
words are ironical or spoke in a scoffing 
manner? All words are libellous or 
not as they are understood. 


Mr. Hamilton. 1 thank your Honour. 
I am glad to find the Court of this 
Opinion. Then it follows that those 
twelve men must understand the words 
in the Information to be scandalous, 
that is to say false; and when they 
understand the words to be so, they 
will say we are guilty of publishing a 
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false libel, and not otherwise. 

Mr. Chief Justice. No, Mr. Hamil- 
ton; the jury may find that Zenger 
printed and published those papers, 
and leave it to the Court to judge 
whether they are libellous. 

Mr. Hamilton. I know, may it please 
your Honour, the jury may do so; but 
I likewise know they may do other- 
wise. I know they have the right, be- 
yond all dispute, to determine both the 
law and the fact and, where they do 
not doubt of the law, they ought to do 
so. This of leaving it to judgment of 
the Court whether the words are libel- 
lous or not in effect renders juries use- 
less, to say no worse, in many cases. 

It is true that in times past it was a 
crime to speak truth, and in that ter- 
rible Court of Star Chamber many 
worthy and brave men suffered for so 
doing; and yet even in that Court and 
in those bad times, a great and good 
man durst say, what I hope will not 
be taken amiss of me to say in this 
place, to wit “The practice of Informa- 
tions for libel is a sword in the hands 
of a wicked king and an arrant coward, 
to cut down and destroy the innocent.” 

Mr. Attorney. Pray, Mr. Hamilton, 
have a care what you say; don’t go 
too far neither; I don’t like those 
liberties. 

Mr. Hamilton. Sure, Mr. Attorney, 
you won’t make any applications. All 
men agree that we are governed by the 
best of Kings, and I cannot see the 
meaning of Mr. Attorney’s caution. 
My well known principles, and the 
sense I have of the blessings we enjoy 
under his present Majesty, makes it 
impossible for me to err, and I hope, 
even to be suspected, in that point of 
duty to my King. May it please your 
Honours, I was saying that notwith- 
standing all the duty and reverence 
claimed by Mr. Attorney to men in 
authority, they are not exempt from 
observing the rules of common justice, 
either in their private or public capac- 
ities. It is a privilege, I will go far- 
ther, it is a right which all free men 
claim, that they are entitled to com- 
plain when they are hurt; they have 
a right. publicly to remonstrate the 
abuses of power. I beg leave to insist 
that the right of complaining of re- 
monstrating is natural; and the only 
restraint upon this natural right is the 
law; and that those restraints can only 
extend to what is false. While men 
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keep within the bounds of truth, I hope 
they may with safety both speak and 
write their sentiments of the conduct 
of men in power. Were this to be de. 
nied, then the next step may make 
them slaves. For what notions can be 
entertained of slavery, beyond that of 
suffering the greatest injuries and op. 
pressions without the liberty of com. 
plaining; or if they do, to be destroyed, 
body and estate, for so doing? 

Gentlemen, the danger is great in 
proportion to the mischief that may 
happen through our too great credulity 
A proper confidence in a court is com- 
mendable; but as the verdict will be 
yours. you ought to refer no part of 
your duty to the discretion of other 
persons. If you should be of the opin. 
ion that there is no falsehood in Mr 
Zenger’s papers, you will, nay you 
ought, to say so, because you don’ 
know whether others (I mean _ the 
Court) may be of that opinion. It is 
your right to do so, and there is much 
depending upon your resolution, as 
well as upon your integrity. 

Power may justly be compared to a 
great river. While kept within its due 
bounds, it is both beautiful and useful; 
but when it overflows its banks, it is 
then too impetuous to be stemmed, it 
bears down all before it and brings 
destruction and desolation wherever it 
If then, this is the nature of 
power, let us at least do our duty and 
like wise men who value freedom use 
our utmost care to support liberty, the 
only bulwark against lawless power. 


comes. 


It is an old and wise caution that 
when our neighbor’s house is on fire we 
ought to take care of our own. For 
tho’, Blessed be God, I live in a gov- 
ernment where liberty is well under- 
stood, and freely enjoyed: yet experi- 
ence has shown us all that a bad prece- 
dent in one government is soon set up 
for an authority in another; and there- 
fore I cannot but think it mine and 
every honest man’s duty that, while we 
pay all due obedience to men in author- 
ity, we ought at the same time to be 
upon our guard against power, wher- 
ever we apprehend that it may affect 
ourselves or our fellow subjects. 


As you see, I labor under the weight 
of many years and am borne down with 
great infirmities of body; yet old and 
weak as I am, I should think it my 
duty, if required, to go to the utmost 
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where my service 


use in assisting to 


part of the land 
could be of any 
quench the flame of prosecutions upon 
Informations, set on foot by the Gov- 
ernment to deprive a people of the 
right of remonstrating and complain- 
ing of the arbitrary attempts of men 
in power. Men who injure and oppress 
the people under their administratior 
provoke them to cry out and complain; 
and then make that very complaint the 
foundation for new oppressions and 
prosecutions. I wish I could say there 
were no instances of this kind. But to 
conclude; the question before the Court 
and you Gentlemen of the Jury is not 
of small or private concern, it is not 
the cause of a poor printer, nor of New 
York alone, which you are now trying. 
No! It may in its consequence affect 
every freeman that lives under a Brit- 
ish government on the main of Amer- 
ica. It is the best cause. It is the cause 
of liberty; and I make no doubt but 
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The Law of Christ 

Ladies and gentlemen of the jury, 
centuries after the Mosaic Law and 
almost 2,000 years ago, a solitary way- 
farer walked the shores of the Sea of 
Galilee, healing the sick and casting 
out the demons that possessed the 
mentally ill. Persecuted by the mighty 
Roman Empire, crucified by the edict 
of a court composed of His own coun- 
trymen, denied thrice by one of His 
trusted disciples in His hour of great- 
est need, and betrayed by the traitor- 
deed mocked, 


upon and ridiculed, He, a victim of 


ous of another, spat 
capital punishment, died the most ig- 
nominious death known to His day, 
and yet He was not deterred and His 


teachings of faith, hope, charity, cour- 
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your upright conduct this day will not 
only entitle you to the love and esteem 
of your fellow citizens; but every man 
who prefers freedom to a life of slav- 
ery will bless and honor you, as men 
who have baffled the attempt of tyranny, 
and by an impartial and uncorrupt 
verdict, have laid a noble foundation 
for securing to ourselves, our posterity, 
and our neighbors that to which nature 
and the laws of our country have given 
us a right: the liberty both of exposing 
and opposing arbitrary power by speak- 
ing and writing truth. 


Fol- 


General 


Mr. Hamilton had concluded. 
the 
summed up the case and the Chief 
Justice instructed the jury that the 
words in the information were libellous 


lowing him, Attorney 


as a matter of law; if the jury found, 
as they must, that the Defendant had 


age and love have endured unto this 
day and wherever free men have insti- 
tuted free government, the very corner- 
stone has been the ethical standards 
taught by Jesus of Nazareth. 

There are those who forget: 

The mild benevolence of His precepts, 

The meekness of His spirit, 

The philanthropy that breathes in 
all His words, 

The Golden Rule which 


lished, 


He estab- 


The Christian charity which He 
taught. 

When they quote the Bible as a 
sanction for the death penalty, they 
pervert the spirit of His holy and 
merciful religion. 

If I were inclined to support my 
opinion by arguments drawn from re- 
ligion, the whole New Testament would 
be my text, for if it teaches anything, 


January, 1960 - 


published them, they should find him 
guilty, 

The jurors were ushered out. As 
they filed back into the courtroom, 
after a brief interval, the tension be- 
came electric. There was deathly silence 
until in a loud voice Thomas Hunt, the 
foreman, almost shouted, “Not guilty”. 
Then, as after the flash in a thunder- 
storm, the tensions broke in a crash of 
applause and cheers that spread to the 
street outside and left the judges no 
choice but to withdraw in silent im- 
potence. Zenger was free and so, 
through him, was the American press. 
As Gouverneur Morris later wrote, 


The trial of Zenger in 1735 was the 
germ of American freedom, the morn- 
ing star of that liberty which subse- 
quently revolutionized America. 


it teaches the forgiveness of sin and, 
therefore, a system of reform rather 
than extirpation. 

Since so many of you are Methodists, 
as am |, may I read the position of our 
church from its official discipline: 
(Page 633, Par. 2020, Sec. 90, 1956) 


We stand for the application of re- 
demptive principle to the treatment 
for offenders against the law . . . for this 
reason we deplore the use of capital 
punishment. .. 


May I read you the resolution 
by the American Baptist Convention, 
adopted in Cincinnati, Ohio, June 16, 
1957: 


1. Because human agencies and legal 
justice are fallible, and innocent men 
have been put to death, and, 

2. Because the Christian believes in 
the inherently sacred quality of all 
life as a gift of God, and, 
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3. Because the deterrent effects of 
capital punishment are not clearly sup- 
ported by the available evidence, and, 

4. Because the emphasis in modern 
penology is upon the process of crea- 
tive, redemptive rehabilitation rather 
than primitive retribution, we, there- 
fore, 

Recommend the abolition of capital 
punishment in those states which still 
practice it. 


Next, I cite the resolution passed by 
the Protestant Episcopal Church, at its 
59th General Convention, on October 
9, 1958: 


Wuenreas, The Church, following the 
faith of our Lord Jesus Christ holds 
that each individual is sacred as a 
child of God and the object of his 
redemptive love and that to legalize 
the killing of one such child who is 
a criminal offender conflicts with this 
basic Christian concept; and, 

Wuereas, The conscience of many 
church people has been aroused by the 
condemnation to death of individuals 
who may be innocent; and 

Wuereas, There is a growing bedy 
of public opinion which believes that 
capital punishment is archaic and in- 
effective to protect society and as a 
deterrent to crime; and 

Wuenreas, The death penalty appears 
to fall for the most part on obscure, 
impoverished, friendless or defective 
individuals; and 

Wuereas, Resolutions urging aboli- 
tion of the death penalty have been 
recently adopted by six dioceses, one 
missionary district and the synod of 
the eighty provinces, and now 

THEREFORE, BE IT RESOLVED, The 
House of Bishops concurring, that this 
59th general convention of the Pro- 
testant Episcopal Church in the United 
States of America record its conviction 
that the death penalty ought to be 
abolished. 


How the State Kills 

You have been told in great detail 
just precisely how Wash Jones killed 
and murdered Wes Howard. Now let 
us see how the State of Tennessee 
would kill and murder Wash Jones. 

At about 5:30 in the afternoon of 
the eve of the execution the prisoner 
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is shaved, bathed and his head is 
clipped. He must be clean so that it 
is unnecessary to bathe his body after 
the electrocution. His head must be 
clipped so they can apply the electrode. 

Then they give him a new shirt and 
a new pair of pants, without a belt, 
and shoes without laces. No belt and 
no shoes laces. After all he must not 
hang or strangle himself and cheat the 
chair. 

Next, the minister of his choice 
visits him to offer whatever words of 
assurance and solace he can conjure up. 

Then the condemned man is given 
an opportunity to eat a hearty meal 
of his choice. 

Then his family is permitted to visit 
with him until midnight. Then at about 
ten minutes to five the warden and the 
guards and the execution party come 
and they start to walk the last mile 
down the dim-lit corridor, which leads 
to the chamber of horrors to the elec- 
tric chair. 

They place him in the chair, roll up 
his trouser legs in order to clamp the 
electrode to his right leg. Then to his 
clipped head they clamp the other 
electrode. 

Then they ask him for his last words. 
Only the prisoner, the warden and God 
are present in the room. The warden is 
doing his statutory duty, the prisoner 
paying his debt to society and as to 
him, I am sure he feels that God has 
forgotten him. 

Then they place the mask upon his 
face—not for his benefit, but to keep 
the witnesses from looking upon the 
hideous countenance of the dying man 
as his facial features contort in pain 
and agony. 

The warden looks through the little 
window at the man who throws the 
switch—$25.00 the state pays for this 
service—the warden has a stop watch 
in his hands and upon his signal the 
switch is thrown. Then, there comes the 
sound from the electrician’s niche—a 
sound like that that comes from an 
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X-ray machine, a crackle, a whine, a 





buzz as 2,300 volts, for thirty seconds 
and then 500 for one and one-half 
minutes are sent circulating through 
his body as it convulsively jerks and 
writhes. 

And then when his body has cooled 
off enough to touch, the physician ap. 
plies his stethoscope and pronounces 
him dead. 

He is then placed in cold storage— 
in a deep freeze—because the state does 
not embalm. Now another name is 
added to the yellow list—the roll of 
horror—the state has got another 
pound of flesh. But it is the law of the 
state, 

I ask you in’the name of all that is 
sacred and holy, how can such a spec- 





tacle as this ever magnify the law or 
make it honorable or preserve the peace 
and dignity of the state? 

And they say that Wash Jones killed 
in cold blood. 

Wash didn’t lock Wes Howard in a 
room, keep him there for weeks and 
months, announce ahead of time the 
date and time of his death, and leave 
the condemned man to die a thousand 
deaths. 

Ladies and gentlemen, you and you 
alone can send Wash Jones to the elec- 
tric chair. There can be no division of 
responsibility, you can never say that 
the rest overpowered you. It must be 
your deliberate, cool, premeditated act. 
It takes your vote. 

I plead for human consideration, for 
charity, for mercy. ‘Man was truly cre- 
ated in God’s image, but humane treat- 
ment of our fellow man is necessary in 
order that the divine image may not 
be obscured. 

I hope and pray that the Tennessee 
legislature will at this session veto this 
unconscionable decree of blood and 
write for the state, as the state has 
written for its citizens, the injunction— 
at once rational, scriptural, salutar; 
and humanitarian: “Thou shalt noi 


kill”. 
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Twenty years Nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory for 
qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 

29 years’ experience. Qualified in all courts. 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 





DONALD DOUD, CHICAGO, MILWAUKEE. 

Chairman, Document Section, American Academy 
of Forensic Sciences; Director, American Society of 
Questioned Document Examiners. 312 East Wiscon- 
sin Avenue, Milwaukee; Temple Building, Chicago. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele 
phone: CEntral 6-1050. 





E. H. FEARON, BESSEMER BUILDING, 

Pittsburgh 22, Pa. Office telephone: ATlantic 
1-2732; residence telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 





BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified exnert. 

Over 15 vears’ experience. 810 E. & C. Building, 

Denver, Colorado. Phone AComa 2-2360. 





LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, hand-printing, typewrit- 
ing, erasures, alterations, inks, etc. See Martindale- 
Hubbell. Member A.S.Q.D.E. 1830 Exchange Blidg., 
JAckson 5-1711. 





LOWEST PRICES USED LAW BOOKS COM- 
plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Nationat Law 
Lisrany Apprarsat Association, 127 South 
Wacker Drive, Chicago 6, Illinois. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Haaay 
B. Lake, 321 Kearney Street, San Francisco 8, 
California. 








LAW BOOKS BOUGHT AND SOLD: COM- 
jlete libraries and single sets. C.ark BoaRDMAN 
Co., Lrp., 11 Park Place, New York City. 


HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents”. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 
White-Henry-Stwart Building, Seattle 1, Wash- 
ington. 


M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. For- 
merly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH—30 YEARS’ EXPE- 

rience in the disputed document field. Qualified 
in all courts. Fully equipped laboratory. Listed in 
Martindale-Hubbell Directory. Phone VI 3-7826, 
Box 424, Lawrence, Kansas. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, Victor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St.. Washington 15, D.C. Phone: 
WOodley 6-3050, 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. 14 South Central, St. 
Louis 5, Mo. PArkview 5-9394, 





JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls (Cleveland) Ohio. Telephone: CHestnut 
7-6731. 27 years’ experience. Retained by U.S. 
Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for- 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF. Examiner for 
Cleveland Police Department. 





HERBERT J. WALTER (1879-1958) LINTON 

GODOWN—Examiners and Photographers of 
Questioned Documents. Member A.S.Q.D_E., Fel- 
low A.A.F.S. Suite 2210, 100 North LaSalle St., 
Chicago 2—-phone CEntral 6-5186. 





GEORGE L. WHITE, EXAMINER OF QUES. 
tioned Documents, 4229 Brook Road, Richmond, 
Virginia. 





INVESTIGATIONS 





THEO. R. GREVERS INTERNATIONAL PRI- 

vate Detective; Specialized foreign, Surveillance, 
Subterfuge, Undercover; Personal, Criminal, Indus- 
trial, Insurance, Inheritance, Missing Persons and 
Assets, Patent Infringement, Foreign Market and 
Branch-Plant Location Investigations; Investiga- 
tors male and female, speaking German, Swedish, 
Dutch, French, Spanish; References, Licensed. 
Bonded, Notarized Reports, Testimony; Box 978, 
Battle Creek, Michigan; Telephone, Woodward 
4-2445. 





A PROFESSIONAL FACT-FINDING ORGANI- 
zation of former FBI men, with world-wide ex- 
FBI affiliates, who know how to find, report and 
present evidence. Vincent Gillen Associates, Inc., 
230 Park Avenue, New York 17, N. Y. MUrray 
Hill 3-4241. Vincent Gillen, LL.M., President. 





LAWYERS WANTED 





January, 1960 - 


ST. LOUIS LAW FIRM HAS AN OPENING 

for a high caliber lawyer with five to ten years’ 
experience in corporate work. Must be imaginative 
and be an expert legal draftsman. Remuneration 
and opportunity for advancement depend upon 
ability. Please give complete educational and legal 
experience. Replies will be held confidential. Box 
oj-9. 
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POSITIONS WANTED 


MISCELLANEOUS 


TECHNICAL SERVICES AVAILABLE 





ATTORNEY IN MILITARY SERVICE, 28, 
available Spring 1960. Experience and graduate 
training in Taxation, Estate Planning, and A t- 


ing. Admitted Missouri and D.C. Résumé. Box 
Oj-1. 








DEFENSE AND GOVERNMENT CONTRACTS.- 

Subcontracts, eighteen years legal background in 
military procurement (1942-1960), Washington and 
Major Command level, executive-administrative 
functions. Ph.B. and LL.B. degrees. Member of 
New York and midwestern state Bar. Ten years 
prior civil practice of law, metropolitan city, promi- 
nent firm. Senior Officer, retiring from Military 
Service, available 1 March. Box OJ-4. 


ATTORNEY, 27, COIF, LAW REVIEW, OHIO 

Bar, presently Naval officer Law Specialist. 
Availzble July. Desires corporate legal position 
offering advancement commensurate with ability. 
Box OJ-5. 


WIDE EXPERIENCE GENERAL PRACTICE 

including three years public prosecutor. Desires 
firm or corporate connection in West, Southwest. 
Box OJ-6. 


ATTORNEY, 34, PENSION. PLAN EXPERI- 
ence. Counsel for actuarial firm, 8 years. De- 

sires position with law firm, corporation or corre- 

spondent counsel arrangement. Box OJ-7. 














N. Y. ATTORNEY WILL RELOCATE; 32, 

LLM, in Taxation, LLB, Cum Laude, 7 years’ 
commercial and corporate experience, seeks position 
with law firm or corporation. Box OJ-8, 


VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre- 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. For informa- 
tion, call or write MANAGEMENT PLANNING, 
INC., 192 Nassau Street, Princeton, New Jersey 
(Walnut 4-4200). 





$100,000 CATASTROPHE ACCIDENT PRO- 

tection for accidental death, dismemberment, loss 
of use, and disability as to your occupation. Only 
$90 per year. See page 13. 





EMBOSSED BUSINESS CARDS $3.95 PER 
1000, Free delivery anywhere in U.S.A. Box 
9D-4. 





FIRM SPECIALIZING IN ARRANGING 

mergers, acquisitions, sales of businesses, financ- 
ing and public underwriting desires to establish 
liaison with local and out-of-state attorneys to par- 
ticipate in its various activities. Corporate Develop- 
ment Associates, 570 Fifth Avenue, New York 36, 
N.Y 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED — 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. Benttey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





PATENT LAWYER DESIRES RESPONSIBLE 
position with corporation or law firm. Ten years 
chemical and mechanical patent experience. Pres- 
ently head of corporate patent department. Age 42. 
Member Illinois Bar, Will relocate. Box OJ-10. 





WANTED TO BUY 





WILL BUY FOR CASH—CONTROL OF IN- 
dustrial, wholesale, or retail company. Minimum 
asset size $500,000. Box OJ-3. 


CONSULTING BIOLOGISTS — POLLUTION 
Effects and Water Quality, fresh and saltwate 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—Federal Trade Com. 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112. 
13th Street, Northwest, Washington 5, D.C 
REpublic 7-7866. 





CLARENCE S. BRUCE, TRAFFIC ACCIDENT 

Aralyst — Reconstruction, Consultation, Expert 
testimony. Automotive Engineer, former'y with 
National Bureau of Standards, Washingtow, D.C. 
Box 7S-1. 





WEATHER EXPERT (PH.D.) AVAILABLE 
for consultation and testimony. Box 9F-6. 





MANAGEMENT CONSULTING’ SERVICE 

for Law Offices—specific problems or complete 
office, Covers Organization, Costs, Policies, Work 
Distribution, Billing, Salary Plans, Controls, Files, 
Office Manuals, Special Projects. Daniel J. Cantor 
and Company, Six Penn Center Plaza, Philadelphia 
3, Pa. 





TITLE INSURANCE 





TITLE INSURANCE IN SOUTH LOUISIANA, 

Complete service. Representing the Kansas City 
Title Insurance Company. Contact Dutel Title 
Agency, Inc., 823 Perdido Street, New Orleans, 
Louisiana. 





Washington, D. C. 


St. Louis, Missouri 


Association Calendar 





Annual Meetings 





August 


San Francisco, California 


Board of Governors Meetings 





Midyear Meeting, Chicago, Illinois 
Spring Meeting, Washington, D. C. 


Midyear Meeting 





Edgewater Beach Hotel, Chicago, Illinois 
Administration Committee 


Board of Governors 


Group Meetings 


House of Delegates 


Portland, Oregon 
Houston, Texas 


Regional Meetings 
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29-September 2, 1960 
August 7-11, 1961 
August 6-10, 1962 


February 18-20, 1960 
May 15-17, 1960 


February 18-23, 1960 

February 18, 1960 
February 18-20, 1960 
February 20-21, 1960 
February 22-23, 1960 


May 22-25, 1960 
November 9-12, 1960 











e 139 Re 


143 Ti 
by 


147 TI 





